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Important: The test paper for Head VI Hong Kong Constitutional Law:
1.

is open book. Candidates may bring in and refer to any
book, document or other written material

2.

has a duration of 3½ hours

3.

has no specific reading time allocated

4.

contains FIVE questions. Candidates should answer any
FOUR questions only.

1. Standards, Syllabus and
Reading List

Overseas Lawyers Qualification Examination
Head VI: Hong Kong Constitutional Law
Standards, Syllabus and Reading List
STANDARDS
Candidates will be expected:
1.

To demonstrate that they have achieved a general understanding of constitutionalism;

2.

To demonstrate that they have achieved a general understanding of the status of the Hong
Kong Special Administrative Region in the constitutional framework of the People’s
Republic of China;

3.

To be familiar with the interpretation and amendment processes of the Hong Kong Basic
Law.

4.

To be familiar with the human rights framework of Hong Kong constitutional law.

5.

To be familiar with the political structure (including the legislative process) of the Hong
Kong Special Administrative Region.

6.

To demonstrate that they have achieved a general understanding of the principles of
constitutional judicial review of legislation and administrative action in Hong Kong.

Candidates will be expected to have achieved the standard of a newly qualified solicitor who
has completed the PCLL and a two-year trainee solicitor contract in Hong Kong, and to be able
to provide general legal advice on constitutional issues that may arise in client matters.
EXAM FORMAT
Three Hours and Thirty Minutes Open Book Examination Paper consisting of FIVE Questions.
Candidates should answer FOUR Questions (25% each) out of FIVE Questions.

SYLLABUS
1.

Status of HKSAR in the Constitutional Framework of the People’s Republic of
China










2.

Political Structure









3.

Constitutional structure of the People’s Republic of China;
Unitary state;
Sino-British Joint Declaration;
One country, two systems;
High degree of autonomy;
Rule of law;
Roles of the National People’s Congress and its Standing Committee;
National Security Law of the HKSAR;
Applicability of Chinese national laws in the HKSAR.

Separation of Powers;
Executive authorities of the HKSAR;
Legislative Council;
Legislative process;
Executive accountability;
Selection of the Chief Executive and Legislative Councillors;
Judiciary;
Independent judicial power, including power of final adjudication.

Human Rights









Rights and freedoms under the Basic Law;
Hong Kong Bill of Rights Ordinance (Cap. 383);
International Covenant on Civil and Political Rights;
International Covenant on Economic, Social and Cultural Rights;
Anti-discrimination legislation in Hong Kong;
Restrictions on rights and freedoms;
Proportionality;
Margin of appreciation.
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4.

Constitutional Judicial Review







5.

Judicial review of constitutionality of primary and subsidiary legislation;
Constitutional remedies;
Declaration of invalidity;
Remedial interpretation;
Suspension of declaration;
Damages.

Interpretation and Amendment of the Basic Law







The importance of interpretation and the mode of interpretation;
Interpretation under Article 158;
Interpretation powers of the NPCSC and the HKSAR courts;
Judicial referral;
Principles of, and approaches to, interpretation adopted by the HKSAR courts;
Amendment under Article 159.

READING MATERIALS


Michael Ramsden & Stuart Hargreaves, Hong Kong Basic Law Handbook (Sweet &
Maxwell, 2nd edition, 2019);



Johannes Chan SC (Hon) & C.L. Lim, Law of the Hong Kong Constitution (Sweet &
Maxwell Asia, 2nd edition, 2015);



Yash Ghai, Hong Kong's New Constitutional Order: The Resumption of Chinese
Sovereignty and the Basic Law (HKU Press, 2nd edition, 1999);



Danny Gittings , Introduction to the Hong Kong Basic Law (HKU Press, 2nd edition,
2016);



P.Y. Lo, The Hong Kong Basic Law (LexisNexis, 2011);



P.Y. Lo, The Judicial Construction of Hong Kong's Basic Law (HKU Press, 2014);



Stephen Thomson, Administrative Law in Hong Kong (Cambridge University Press,
2018);



Wang Shuwen, Introduction to the Basic Law of the Hong Kong Special Administrative
Region (Law Press, 2nd English edition, 2009);



Constitution of the People’s Republic of China (Adopted at the Fifth Session of the Fifth
National People’s Congress on 4 December 1982);
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Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People’s Republic of China on the Question
of Hong Kong 1984;



Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of
China (Adopted by the Seventh National People’s Congress at its Third Session on 4
April 1990);



National Security Law of the HKSAR and other laws of the People’s Republic of China
listed in Annex III of the Basic Law;



Interpretations of the Basic Law issued by the Standing Committee of the National
People’s Congress;



Decisions on issues involving the Basic Law issued by the National People’s Congress
and its Standing Committee;



Hong Kong Bill of Rights Ordinance (Cap. 383);



International Covenant on Civil and Political Rights 1966;



International Covenant on Economic, Social and Cultural Rights 1966;



Sex Discrimination Ordinance (Cap. 480);



Disability Discrimination Ordinance (Cap. 487);



Family Status Discrimination Ordinance (Cap. 527);



Race Discrimination Ordinance (Cap. 602).

.5728986
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2. Examiners' Comments on
the 2018, 2019 and 2020
Examinations

OLQE Examiners’ Comments 2018
Head VI: Hong Kong Constitutional Law
Question 1:
This question was the most popular, being attempted by all 144 candidates who sat
the exam. It also had the highest pass rate of any question, at 89%.
The question was divided into three parts and required candidates to write a briefing
note for a group of overseas clients who are about to pay their first visit to Hong Kong
and seek your advice on Hong Kong's status with the People's Republic of China.
Answers were generally adequate and most achieved a pass mark. However there
were very few really good answers. The main problem was that many candidates had
a rather rough and superficial understanding of the issues involved and were unable to
answer the three parts of the question in a targeted way.
In relation to part 1 of the question on the nature of the structure of the Chinese state
(which carried 5 marks), an alarmingly large number of candidates failed to mention
that China is a unitary state. In relation to part 2 of the question (which carried 12
marks), many were not well aware of the division of powers between the central
authorities and the HKSAR under One Country Two Systems, and resorted to
guesswork. In relation to part 3 of the question which required two specific examples
of the exercise of powers by the central authorities to intervene in the running of the
HKSAR (which carried 8 marks), many failed to read the question properly and cited
only one such example (usually interpretation of the Hong Kong Basic Law).
In future, candidates would be advised to better prepare for questions in this area and
to read such questions more carefully.

Question 2:
This question was the second most popular, being attempted by 130 candidates.
However it had the lowest pass rate, at 48.5%.
The question was generally modelled on the Legislative Council oath-taking
controversy and the cases of Chief Executive of HKSAR v President of the Legislative
Council [2016] 6 HKC 144 and Chief Executive of HKSAR v President of the
Legislative Council [2016] 6 HKC 417.
In relation to part (1) of the question (which carried 15 marks), a considerable number
of candidates gave general commentary on the power of the NPCSC to issue
interpretations. Some included in that commentary observations on how that power
may or may not represent a threat to the separation of powers and the rule of law in
general. Relatively few candidates answered the part of the question referring to the
issuing of such an interpretation "before judgment is given in the second set of
judicial review proceedings", which raised the important issue of the timing of
1

NPCSC interpretations, and the potential impact of their timing on the separation of
powers and the rule of law. Some candidates identified parallels with the Legislative
Council oath-taking controversy, though many candidates did not which was
surprising given its constitutional significance.
In relation to part (2) of the question (which carried 10 marks), this part generally
appeared to be better answered, though many candidates did not fully answer the
question resulting in loss of marks. Some candidates gave a balanced answer, though
did not offer sufficient detail, analysis or context which could attract the full range of
marks on offer. The case of Chief Executive of HKSAR v President of the Legislative
Council [2016] 6 HKC 417 was again relevant, though few candidates recognised
this.

Question 3
This question was relatively popular, being attempted by 120 candidates. It also had a
relatively high pass rate of 73%.
This was a very practical question concerning the right to trial without delay in the
context of a criminal case. The facts posited a client who had been in custody for 4
years waiting trial, judicial review, appeal and ultimately retrial. Many (if not most)
candidates took a rather academic approach. That would perhaps be fully excusable
with fresh law graduates, but was a negative factor in applying the standard of a day 1
solicitor.
Question 3(1):
Candidates were asked whether the client's rights had been infringed. The relevant
provisions of the ICCPR and HKBOR concerning delay were set out in the question.
Some candidates were astute enough to mention art 87(2) of the Basic Law (not
mentioned in the question), which contains a similar provision. Many candidates
discussed other rights such as the right to a fair trial (relevant, but unnecessary when a
specific delay right exists) and the right to be provided with an interpreter (an issue
which on the facts had already been dealt with). Some even did so to the exclusion of
discussion the delay right. Perhaps they were relying on pre-prepared answers.
Fortunately, most were aware of the distinction between derogable and non-derogable
rights, and the need for a proportionality analysis in the case of prima facie breach of
the former. It was very disappointing that many candidates (perhaps the majority)
found it necessary to consider whether client's status as a foreign domestic helper
would somehow deprive her of the usual rights in the criminal process.
Question 3(2):
Here candidates were asked to advise client which remedy or remedies to seek. It was
disappointing that many failed to mention any remedy which could have resulted in
release of client, whether that be bail, stay of proceedings or judicial review with a
view to quash the decision to continue with the prosecution. Far too many candidates
would have sought a declaration by way of judicial review and/or damages, while
client (apparently) languished in custody. True enough, this is a paper on
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constitutional law not criminal procedure, but the day 1 solicitor needs to know how
constitutional points arise in all manner of cases clients may face.
Question 3(3):
Candidates were asked in which forum the remedy should be sought. Most candidates
correctly answered that constitutional rights may be ventilated in any court or tribunal
in proceedings in which they arise, citing the relevant provision of the HK Bill of
Rights. However, too many of them went on to contradict themselves by suggesting
that somehow the CFI would be the only appropriate forum in this case, ignoring the
fact that the District judge dealing with client's case has full power to consider the
delay point and grant an appropriate remedy. Similar wording was used by most of
those candidates, citing the same authority (Latker). This suggests they were copying
from pre-prepared answers.
Many candidates did not apply knowledge that they surely must have of the court
structure and jurisdiction. Common mistakes were (i) suggesting that an originating
application for judicial review be made direct to the Court of Appeal or the Court of
Final Appeal; (ii) suggesting judicial review of the Court of Appeal's decision to order
a retrial;, and (iii) suggesting an appeal, or judicial review, of denial of bail, rather
than making a fresh application based on change of circumstances.

Question 4
This question was the second least popular, being attempted by only 96 candidates.
However it had the second highest pass rate, at 76%.
In the first part of the question (which was worth 20 marks), most candidates
successfully identified the engagement of constitutional rights under the Basic Law.
Most candidates also identified the application of the proportionality test although in
some cases there was a distinct lack of application of this test to the facts at issue.
That said, the general standard was satisfactory; a handful of answers were excellent.
Candidates also fared generally quite well on the second part of the question (worth 5
marks) concerning the amenability of prosecutorial decisions to judicial review.
While a minority of candidates missed the point of the question, or applied seemingly
irrelevant precedent, the general response was satisfactory.
There were also a number of candidates who did not attempt an answer to this
question at all, or were only able to attempt an answer to 4(1) but not 4(2). This
perhaps indicates poor time management generally, or a need for candidates in the
future to prepare, to a greater extent, from that part of the syllabus concerning
fundamental human rights and judicial review under the Basic Law.

Question 5
This question was the least popular, most likely because candidates were not
expecting a question in this area, and was attempted by only 84 candidates. It also had
the second highest pass rate at 55%.
3

The question was divided into two parts. Part 1 was worth 15 marks and required
candidates to address two separate issues. The first was to advise on relevant
provisions in the Hong Kong Basic Law concerning Hong Kong's future after 30 June
2047, with particular references to any provisions relevant to the continuation of
government land leases beyond that date (with a maximum of 10 marks being
awarded for answers on this issue). Although Article 5 and 123 are particularly
relevant here, answers which put forward reasoned arguments in relation to other
provisions in the Hong Kong Basic Law were also given good marks. One problem
which arose in a number of answers was to (mis)interpret the question as simply
requiring candidates to copy out the text of such provisions without providing any
analysis or explanation of their content. Since a real legal advice would not consist of
simply copying out a list of statutory provisions, candidates who adopted this
approach were penalized.
The second issue in Part 1 concerned whether it would be possible to initiate an
amendment to the Hong Kong Basic Law under the circumstances stated in the
question (with a maximum of 5 marks being awarded for answers on this issue). Good
answers required an understanding of which parties have the power to initiate such an
amendment under Article 159(2) of the Hong Kong Basic Law, and this was lacking
in some answers.
Part 2 of the question was worth 10 marks and required candidates to identify a
procedural defect in an amendment to the Hong Kong Basic Law and advise on
whether this issue would be subject to the jurisdiction of the Hong Kong courts. This
was generally well answered, with most candidates spotting the failure to consult the
Committee for the Basic Law (as required under Article 159(3) of the Hong Kong
Basic Law) prior to the adoption of the amendment. Wide leeway was given to
candidates in addressing the issue of whether or not this issue would be subject to the
jurisdiction of the Hong Kong courts. However, candidates were expected to cite
relevant case law, which was lacking in some answers.
. 4468144
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OLQE Examiners’ Statement 2019
Head VI: Hong Kong Constitutional Law
Question 1:
This question was the most popular, being attempted by 150 out of the 154 candidates
who sat the exam. It had the second highest pass rate of any question, at 89%.
The question required candidates to write a legal opinion for a foreign business client
explaining the background to the establishment of the Hong Kong Special
Administrative Region, its status under the Hong Kong Basic Law with reference to
specific provisions in this document, the differences between a high degree of
autonomy and independence, and whether there is any realistic prospect of Hong
Kong becoming a separate country.
Answers were generally adequate and most achieved a pass mark. The main problem
was that some candidates did not directly address the points specifically raised in the
question and instead wrote general answers, or simply repeated various provisions in
the Hong Kong Basic Law without making any significant effort to provide the
analysis that would be expected in a legal opinion for a client. In some cases, this led
to candidates failing to achieve a pass mark.

Question 2:
This question was relatively less popular, being attempted by 121 of the 154
candidates who sat the exam. It had a pass rate of 77%.
This question was divided into two parts, with part (1) being generally less well
answered than part (2). Although part (2) carried 15 marks, while part (1) carried
only 10 marks, it was surprising to see a significant number of candidates evidently
spending more time on part (1) than on part (2), and/or giving insufficient detail or
analysis in part (2). Candidates should pay more attention to the division of marks in a
question as an indicator of how they might most profitably divide their labour.
Part (1) required candidates to demonstrate an understanding of Basic Law provisions
that served as evidence of an executive-led system (or otherwise), but it required more
than a mere listing of those provisions without elaboration. A number of candidates
adopted this unelaborated approach which would, in itself, be insufficient to obtain a
pass mark on this part. Insufficient elaboration and/or analysis was the principal
defect in answers to part (1).
Part (2) was generally better answered, with most candidates who attempted this part
grasping the key issues and reasoning to a logical conclusion, though again this would
have benefited from improved detail and analysis.
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Question 3
This question was moderately popular, being attempted by 130 out of the 154
candidates. It had the highest pass rate, at 95%.
Candidates were required to write a research note on constitutional protection of
freedom of expression with reference to a specific case described in the question. The
overall performance of candidates was very good, as reflected in the 95% pass rate for
this question. Nonetheless there were a number of serious errors in some answers. In
particular, this year as in the previous year, there were candidates who took the view
that constitutional rights depend on immigration status. Some referred to the
"immigration reservation" (in the HK Bill of Rights Ordinance). These candidates
thought that the client's right to freedom of expression depended on whether he was a
Hong Kong permanent resident. Last year they thought that the right of a person
charged with a criminal offence to trial without undue delay depended on whether the
person was a permanent resident. Candidates may have been taught this by one of the
course providers, but this is no excuse. The idea that only permanent residents are
entitled to fundamental rights is so abhorrent that any sensible candidate should stand
up in shock and say "that can't be right". Furthermore, candidates should be familiar
with the whole of the Basic Law. Article 41 of the Basic Law puts the matter beyond
doubt, stating that any person in the HKSAR enjoys the protected rights. The
"immigration reservation" (s 11 of the HK Bill of Rights Ordinance), if candidates
took the time to read it, by its own terms applies only to the entry, stay and departure
from Hong Kong of persons not having the right to enter and remain.
The other recurrent error, this year and last, relates to judicial review. Many
candidates do not seem to be aware that judicial review is a specific procedure
whereby (as you know) the Court of First Instance exercises supervisory jurisdiction
over inferior courts, tribunals, the executive branch of government and other decision
makers. These candidates seem to think that when any court considers a constitutional
point it is conducting "judicial review". Some even suggested applying to the Court of
Appeal or Court of Final Appeal for judicial review. They appear to be using "judicial
review" in a very loose sense such as review by a judge of a constitutional point.
However a lenient view was taken of this error as Head VI is not a procedure paper.
Better candidates did demonstrate an understanding that constitutional points may be
raised in any court proceedings in Hong Kong without the need for a separate
application for judicial review.
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Question 4
This question was the least popular, being attempted by only 72 out of the 154
candidates. It also had the second lowest pass rate, at 72%.
The question was divided into three parts and invited candidates to consider the extent
to which the Basic Law protects 'minorities' and/or 'vulnerable' groups. This question
gave a great deal of license to candidates to define these terms and develop their
answer from the body of available constitutional jurisprudence.
Part 1 (which carried 10 marks) required candidates to consider the range of
constitutional rights in the Basic Law and BORO, and specifically whether they are
‘adequate’ in protecting the interests of minorities/the vulnerable. Candidates
generally fared well on this part, both in drawing from provisions and explaining their
relevance.
By contrast, candidates generally did not perform as well on Part 2 (also carrying 10
marks), which required candidates to consider the courts’ record (giving at least two
examples) in protecting minorities/vulnerable candidates, taking into account the
margin of appreciation doctrine. Many candidates only described elements of the
margin of appreciation doctrine without much thought as to the requirements of the
question.
Part 3 (which also carried 5 marks) then required candidates to outline available
constitutional remedies and to evaluate their effectiveness. Again, many of the
candidates simply described the available remedies without offering any evaluation as
per the question.

Question 5
This question was the second most popular, being attempted by 143 out of the 154
candidates. However, it had the lowest pass rate, at 69%.
The question was divided into two parts. Part (1), which carried 10 marks, required
the candidates to consider whether the matter in question, concerning an amendment
to the Fugitive Offenders Ordinance, ought to be referred to the National People’s
Congress Standing Committee for an interpretation. Candidates were required to draw
from the usual jurisprudence, including the two-part test for making a reference in Ng
Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, [89].
Most candidates successfully identified the appropriate principles, but the standard of
their answers varied quite considerably when it came to the application of these
principles to the factual scenario in the question. This lack of detailed application
meant that many of the candidates scored only borderline passes, and a considerable
number failed.
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Part 2 (which carried 15 marks) required candidates to consider the Court of Final
Appeal’s power to review the validity of an Interpretation of the Basic Law by the
National People’s Congress Standing Committee. Candidates had to engage with the
jurisprudence and discuss relevant case law, in particular: Lau Kong Yung v Director
of Immigration (1999) 2 HKCFAR 300, [57]–[58] (Li CJ); Vallejos v Commissioner
of Registration (2013) 16 HKCFAR 45, [107]; Ng Ka Ling v Director of Immigration
(1999) 2 HKCFAR 4, 26; Ng Ka Ling v Director of Immigration (No 2) (1999) 2
HKCFAR 141; Chief Executive of HKSAR v President of the Legislative Council
[2017] 1 HKLRD 460, 478.
Again, the answers to part (2) varied greatly in quality. However very few engaged
with the nuances of this question and all the applicable jurisprudence.

. 5010742
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OLQE Examiners’ Comments 2020
Head VI: Hong Kong Constitutional Law
Question 1:
This question was the most popular, being attempted by all 110 candidates who sat the
exam. It had the highest pass rate of any question, at 94%.
The question asked candidates to prepare a briefing note explaining what is meant by
"one country, two systems" and how it is implemented under the Basic Law, and what
powers the National People's Congress Standing Committee (NPCSC) has under the
Basic Law in relation to Hong Kong affairs.
Part 1 (carrying 10 marks) was generally well answered by most candidates. A number
of Basic Law articles could be cited in support of the answer, such as Articles 1, 10, 12,
13 and 14 in relation to the "one country" aspect, and Articles 2, 5, 8, 18 and 19 in
relation to the "two systems" aspect. Citation of other articles of the Basic Law was also
accepted where relevant and appropriate. Candidates were also expected to demonstrate
understanding of the meaning of one country, two systems, rather than a mere listing
of relevant Basic Law articles, noting that the question asked candidates to "explain"
the issue. Strong answers therefore tended to describe what is meant by one country,
two systems, explain its meaning and significance, and cite relevant articles of the Basic
Law such as those stated above.
Part 2 (carrying 15 marks) was also generally well answered. The main powers of the
NPCSC which were expected to be cited included those in Articles 17, 18 (and Annex
III), 20 and 158 of the Basic Law. Answers which did not include discussion of Article
158 of the Basic Law had marks deducted, as this has been one of the main and arguably
most important mechanisms by which the NPCSC has exercised its powers in relation
to Hong Kong affairs. Some additional marks were awarded where candidates included
examples of NPCSC interpretations, rather than an unelaborated referral to Article 158
of the Basic Law, as part of a fuller answer to the question. A recurring mistake was to
claim that the NPCSC has the power to amend the Basic Law under Article 159,
whereas that power is possessed by the National People's Congress (NPC). The NPCSC
instead has the power to propose bills for amendment to the Basic Law. Several
candidates failed to understand the distinction between the NPC and the NPCSC, and
others incorrectly regarded the NPCSC and the Central People's Government as the
same thing.
Some strong answers also discussed the role of NPCSC decisions in relation to Hong
Kong affairs, which attracted bonus marks where properly discussed.
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Question 2:
This question was relatively less popular, being attempted by 64 out of the 110
candidates who sat the exam. It had a pass rate of 77%.
This is a case study question divided into two parts and required candidates to
understand the law, theory and application in order to get a high mark.
Part 1 (carrying 10 marks) required candidates to consider whether challenges can be
mounted against the constitutionality of the statutory provisions given in the question
and, if so, to identify the correct respondents. Candidates were generally able to answer
correctly in relation to the issue of whether challenges can be mounted to the
constitutionality of these statutory provisions, with good candidates referring to
relevant provisions in the Basic law, case law and legal theory. However candidates
were often confused about the correct respondents and in a significant number of cases
omitted one of the respondents.
Part 2 (carrying 15 marks) required candidates to consider whether or not the courts of
the Special Administrative Region have the jurisdiction to hear such constitutional
challenges and, if so, what would be the most effective grounds for mounting such
challenges. Most candidates correctly identified the courts’ jurisdiction to hear such
challenges, and many referred to relevant authority such as Ng Ka Ling. However the
issue of the most effective grounds for such challenges was less well answered with
many inadequate answers. Only a relatively small number were able to correctly cite
and refer to relevant issues such as delegation of power, proportionality and the
“prescribed by law” requirement, while even fewer were able to discuss permissible
restrictions on human rights.
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Question 3
This question was the least popular, being attempted by 63 out of the 110 candidates
who sat the exam. However it had the second highest pass rate, at 83%.
The question concerned human rights and asked candidates to discuss the question of
whether persons in Hong Kong without the right of permanent residence, or even
illegally, are entitled to the benefit of the rights set out in Chapter III of the Basic Law.
Chapter III includes Article 39, by which the International Covenant on Civil and
Political Rights is entrenched in Hong Kong’s constitutional system.
This question was set because there had been indications in previous years that some
candidates had the impression that Chapter III rights were only for the benefit of
permanent residents, or lawful residents. That is a dangerous concept and could mean
that a non-permanent resident would not be entitled to the usual rights in a criminal trial,
such as the right to counsel, the presumption of innocence and so on.
It was pleasing to note that the great majority of candidates were able to answer
correctly that the fundamental rights in Chapter III, for the most part, endure to the
benefit of everyone in Hong Kong. Most candidates were aware of BL 41, which
expressly stipulates that persons in the HKSAR “other than Hong Kong residents shall,
in accordance with law, enjoy the rights and freedoms of Hong Kong residents
prescribed by this chapter”.
Most candidates were able to confine the “immigration reservation” (in the HK Bill of
Rights Ordinance, whereby the government reserved the right not to apply the normal
guaranteed rights in certain immigration situations) to cases concerning the exercise of
delegated power in matters concerning entry into and stay in the HKSAR. They were
also able to distinguish the CFA’s decision in Vallejos (foreign domestic helpers not
entitled to right of abode) as one concerning the factual question of whether foreign
domestic helpers are ordinarily resident, not with legal rights.
Overall the performance of candidates on this question was more than satisfactory.
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Question 4
This question was the second most popular, being attempted by 102 out of the 110
candidates. It had the second lowest pass rate, at 73%. However, many of the candidates
who failed did so only marginally (e.g. with several marks of 13 out of 25).
The question was divided into two parts and invited candidates to consider, based upon
judicial statements of the former Chief Justice Andrew Li in Ng Ka Ling v Director of
Immigration (1999) 2 HKCFAR 4, whether (1) the HKSAR courts are entitled to
declare an NPC/NPCSC legislative act to be invalid where it is adjudged to contravene
the Basic Law; and (2) whether, and to what extent, the HKSAR courts are able to adopt
a ‘remedial interpretation’ (to either sever, read in, read down, or strike out language of
a statutory provision) as a means to resolve an interpretive conflict between
NPC/NPCSC promulgated legislation and fundamental rights under the Basic Law.
Part 1 (carrying 15 marks) required candidates to evaluate the scope of judicial power
under the Basic Law (including Articles 11, 158, 159) and the framework of Chinese
law in which the Basic Law was promulgated. Important authority that the candidate
needed to contextualise their answer included Ng Ka Ling v Director of Immigration
(No 2)(1999) 2 HKCFAR 141 and Chief Executive of HKSAR v President of the
Legislative Council [2017] 1 HKLRD 460. Generally speaking, the vast majority of the
candidates were able to engage with this question and draw from appropriate authority
in constructing their analysis.
Part 2 (carrying 10 marks) required candidates to engage with relevant authority
recognising the power of the courts to apply a remedial interpretation and the form that
this can take. From this authority, candidates were then required to consider the extent
to which the HKSAR courts are able to interpret conflicts where the source of conflict
is NPC/NPCSC legislation and the role of rights in this interpretive exercise. The
general response to this sub-question was disappointing, with many candidates only
describing the concept of remedial interpretation without going that step further to
engage with the question asked.
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Question 5
This question was quite popular, having been attempted by 99 of the 110 candidates.
Its pass rate was 71%, However, many of the candidates who failed did so only
marginally (e.g. with several marks of 13 out of 25).
The question was divided into two parts and invited candidates to consider: (1) the
conditions under which a judicial reference to the Standing Committee of the National
People's Congress is required; and (2) the constitutional basis for the Chief Executive
to make a referral to the Standing Committee of the National People's Congress, and
whether the lack of any such basis would have any effect on the validity of an
Interpretation rendered by the Standing Committee of the National People's Congress.
Part 1 (carrying 15 marks), required candidates to support their answer with a critical
analysis of the application of these conditions by reference to Democratic Republic of
the Congo v FG Hemisphere Associates LLC (No 1) (2011) 14 HKCFAR 95.
Candidates were required to identify the principle that the Court has a duty to make a
reference to the NPCSC for Interpretation of a provision of the Basic Law if two
conditions are satisfied: the ‘classification’ condition and the ‘necessity’ condition: Ng
Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, [89]. Candidates were
required to explain these conditions and the relationship between them, including
additional qualifications placed upon these conditions (particularly the ‘predominant
provision’ test), drawing upon relevant judicial authority including Vallejos v
Commissioner of Registration (2013) 16 HKCFAR 45 and Director of Immigration v
Chong Fung Yuen (2001) 4 HKCFAR 211. Given that Democratic Republic of the
Congo v FG Hemisphere Associates LLC (No 1) (2011) 14 HKCFAR 95 is the only
such occasion in which a judicial referral has been made, candidates were asked to
critique this judgment. This involved an analysis of the Court’s central claim that
Articles 13 and 19 were excluded provisions, of which the case could not be resolved
without a determination of the questions of interpretation affecting the meaning of these
provisions. Candidates generally fared well in identifying the two referral conditions
although many papers were lacking the critical analysis required on FG Hemisphere.
Part 2 (carrying 10 marks) required candidates to acknowledge that a referral by the
Chief Executive is not a power directly stated in the Basic Law. In particular, it is not
mentioned in Article 158 and can be seen as giving the Government a quasi-right of
appeal. However, the Chief Executive had done so following Ng Ka Ling v Director of
Immigration (1999) 2 HKCFAR 4 in 1999, and again in 2005. In both cases this was
done by making a report to the State Council under Article 48(2) of the Basic Law,
which in both cases resulted in the State Council then submitting the request for
interpretation to the Standing Committee. Candidates should have noted the plenary
authority of the NPCSC to make an Interpretation on any part of the Basic Law, which
is stated in Article 67(4) of the Constitution and was acknowledged by the Court of
Final Appeal in Ng Ka Ling v Director of Immigration (No 2) (1999) 2 HKCFAR 141,
[6]; Lau Kong Yung v Director of Immigration (1999) 2 HKCFAR 300, [56]–[57]. As
a result, candidates would likely have noted the unlikelihood that procedural
irregularity under Article 158 would invalidate an Interpretation rendered by the
NPCSC. However, candidates who put forward convincing arguments to the contrary
still achieved a good mark. In contrast to Part 1, the answers to Part 2 were
comparatively weaker. Most answers were rather basic and lacked analysis of the case
law and other constitutional authority.
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