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PROBATE COMMITTEE

The Probate Committee continued to review issues and attend to members enquiries relevant to probate practice and 

procedure. The Committee maintained close contact with the Probate Registry through the Joint Standing Committee on 

Probate Practice, which comprises the Registrar of High Court, Probate Masters, Chief Probate Officer and members of this 

Committee. Members also assisted in processing applications for publication in the weekly Enquiries from Solicitors on Wills, 

Codicils and other Testamentary Dispositions. A total of over 300 applications were received and processed this year.

Reform to the Pigeon Box System

New arrangements for the Pigeon Box System were introduced by the Judiciary on 3 October in order to improve the 

management of the pigeon boxes and to locate files in a more efficient and effective manner; a circular was issued with 

details of the new arrangements. These new arrangements will be kept under review from time to time by the Committee 

with the Probate Registry.

In the estate of Tse Chu

The Committee has reviewed the Judgment In the estate of Tse Chu [HCAG 11051/2011] which involves complicated points 

of Tsing law. A circular was issued in September to draw members’ attention to the said Judgment.

Wong Wah Sai & Anor v Wong Wah Tung [HCAP 16/2011] & In the estate of Ang Chiok [HCAG 5464/2010]

The Committee reviewed the Judgments in the two cases and noted the Judiciary’s concerns regarding false oath or 

affidavit/affirmation sworn/made by applicants in support of application for grant of representation. A circular was issued in 

October reminding members to exercise due care and caution when preparing such affidavits/affirmations and that the 

possibility of criminal liability should be stressed to clients. In addition, members’ attention was also drawn to the Probate 

Registry’s requirement for supporting documents to be specific when describing the relationship(s) between the deceased 

and the applicant(s).

Will-writing Services

The UK Legal Services Board recently proposed, following a consultation, that will-writing, estate administration and probate 

should only be carried out by regulated legal professionals in order to give greater protection to consumers. Will-writing is not 

a reserved legal activity in Hong Kong under the LPO, although it involves complicated issues on tax, trust and property 

rights and should be regulated in the interest of public. The Committee is conducting a review of the law in this respect in 

light of the proposal and  UK experience.

Guide to Non-Contentious Probate Practice

The Committee discussed with the Judiciary for the need of a practice guide on probate application practice, which will be 

available in 2013.

Common Requisition Lists

The Committee reviewed the Common Requisitions List posted on the Judiciary’s website. The aim of the Common 

Requisitions List is to familiarise members and their staff with procedure and requirements.

Special Appointment Hearings

The Committee reviewed the use of Special Appointment Hearings and noted that such hearings had rarely been used by 

probate practitioners. The Committee will consider organising training courses on Special Appointment Hearings and 

common requisitions for probate practitioners.
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JOINT STANDING COMMITTEE ON PROBATE PRACTICE

The Committee and the Probate Registry meet at a regular 6-month interval to maintain communications with a view to 

improve the quality of probate services. Matters discussed in the meetings include reform to the pigeon-hole system, quality 

of application for grant, use of checklists, update of the common requisitions list, any difficulties faced by probate 

practitioners during the application process, special appointment hearings; need for a guide to non-contentious probate 

practice, etc.

Members of the Committee

Billy W. Y. MA (Chairman) TAM Sau Hing

Helen Y. P. CHAN TSANG Kam Chuen

Viola HUNG Herbert H. K. TSOI

Patricia LAM WONG Tak Shing

NG Kin Yuen

Secretary: Deputy Secretary General (until May)

Assistant Director, Practitioners Affairs (I) (from June)

PROPERTY COMMITTEE

The Committee reviewed issues and legislative proposals relating to conveyancing practice in regular monthly meetings, and 

also met with representatives of Government departments and other organisations on specific issues. Members of the 

Committee continued to consider and determine applications for waivers of Deed of Mutual Covenant (“DMC”) Guidelines (420 

applications); and applications for deviations from forms of Agreement for Sale and Purchase approved under Rule 5C of the 

Solicitors Practice Rules (“SPR”), (Cap. 159H) (9 applications). Members also served on internal Working Parties, and The 

Law Society’s representatives on external Committees/Working Parties on property-related issues. The Committee co-opted 

a new member this year to assist in its work.

Residential Properties (First-hand Sales) Bill

This Bill was gazetted on 16 March and passed into law on 29 June to provide a framework for regulating first-hand sales of 

residential properties by developers and to ensure better protection for consumers. Throughout the short 3-month legislative 

period, the Committee met regularly to intensively review the Bill. It also met with the Government’s representatives to 

discuss the legislative provisions. Two written submissions were made in April and June and representatives of the 

Committee attended LegCo meeting to express the Committee’s concerns over the Bill. The legislation will come into 

operation on a day to be appointed by the Secretary for Transport and Housing by notice published in the Gazette. Pending 

that, the Committee will continue to review draft guidelines, practice notes and FAQs put forward by the Administration to 

familiarise conveyancing practitioners with the new requirements to ensure smooth implementation of the Ordinance.

Consent Scheme

As a result of the changes brought by the Residential Properties (First-hand Sales) Ordinance Cap.621, amendments to the 

agreement for sale and purchase of residential properties under the Consent Scheme has become necessary. The 

Committee maintained close contact with the Lands Department regarding such amendments of the documents. Circulars 

were issued over several weeks in December inviting practitioners’ views on the Lands Department’s revised draft 

agreement.
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The Law Society’s DMC Guidelines

The Committee reviewed and approved amendments to The Law Society�s Guidelines on DMC recommended by the 

Working Party on DMC Guidelines. The new Guidelines took effect on 26 November and a circular was issued to keep 

members updated of the revised Guidelines.

Title Inquiries with the Lands Department

In view of the speed of the conveyancing transactions in Hong Kong and the prolonged time taken by the Administration to 

respond to practitioners� inquiries (e.g. breach of Government Lease), the Committee engaged in correspondence with the 

Lands Department who agreed to introduce measures to expedite the process. The Committee will monitor the progress of 

introducing such measures.

Government Policy on Breaches of Land Grant Terms

The Committee followed up on its outstanding concerns previously raised with the Lands Department regarding the latter�s 

policy in respect of certain technical breaches of Land Grant Terms. These include:

(a) Alienation Restriction: Members expressed concern over the decision in Wong Kwok Yan and another v Pon Chi Lok [CACV 

38/2008] and proposed to the Lands Department that enforcement action in respect of breaches of alienation 

restrictions be waived once after premium for such breaches have been paid and accepted.

(b) DD&H: If an occupation permit has already been issued by the Buildings Department (�BD�) prior to April 1984 or 

during the period from April 1986 to August 1993 when BD and Lands Department were under one department, the 

Lands Department should not take enforcement action for failure to obtain consent for DD&H.

Settlement of Rates/Government Rent at the time of Completion

The Committee noted members� concern over the accuracy and reliability of information provided by the Rating and 

Valuation Department (�R & D�) on arrears of Rates and Government Rent to facilitate settlement of apportionment account 

on completion of a sale and purchase. The Committee engaged in correspondence with R & D stressing the importance of 

such information for conveyancing purpose and the need for a guarantee on the accuracy of such information. The matter is 

under review by R & D.

Client’s Accounts held by Law Firms as Stakeholders

The Committee noted the proposal that withdrawal of stakeholder�s monies in a client�s account shall be operated by the law 

firm and the client jointly. However, taking into account the specific duties which may be imposed on law firms under the 

relevant agreements and the potential administrative and operational delay/inconveniences resulting therefrom, the 

Committee did not consider such proposal feasible or practical.

Competition Bill

The Committee had reviewed the general exclusions from conduct rules in relation to the scale fees for conveyancing 

transactions. The said Bill was passed into law on 14 June. The Ordinance will be implemented in phases and the provisions 

relating to setting up of the Competition Commission and the Competition Tribunal will come into operation first. The 

competition rules and penalties will not come into full operation until all preparatory work is completed, tentatively in or about 

late 2013.
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WORKING PARTY ON REVISED DMC GUIDELINES

The Working Party has reviewed and updated The Law Society’s DMC Guidelines to bring them in line with the revisions 

made in the Lands Department’s DMC Guidelines as a result of the enactment of the Building Management (Amendment) 

Ordinance 2007. The revised Guidelines took effect on 26 November and members were informed of the updated Guidelines 

in November by a circular.

Members of the Working Party

LEUNG Siu Hon (Chairman) David P. H. WONG

Patrick K. H. LAM Terry P. L. YEUNG

MA Ho Fai

Secretary: Assistant Director, Practitioners Affairs (1)

WORKING PARTY ON REVIEW OF NON-CONSENT SCHEME FORMS

In light of the changes brought by the Residential Properties (First-hand Sales) Ordinance, the Working Party reviewed the 

Non-Consent Scheme and the necessary amendments to the approved forms relating to the sale and purchase of residential 

properties under Rule 5C of the SPR.

Members of the Committee:

Amanda L. Y. LIU (Chairman) LEUNG Siu Hon

Doreen Y. F. KONG Raymond M. W. WONG

Secretary: Deputy Secretary General (until May)

Assistant Director, Practitioners Affairs (1) (from June)

WORKING PARTY ON LAND TITLES ORDINANCE (“LTO”)

The LTO was enacted in July 2004, but has not come into operation pending a comprehensive review of the outstanding 

issues to be introduced by the Administration in the form of an Amendment Bill. Amongst the many outstanding issues to be 

resolved, conversion, rectification and indemnity are the three core elements of the title registration system that the Working 

Party has spent much time in discussing with the Administration. After much controversial discussion on the correct form of 

the conversion mechanism and the rectification and indemnity arrangements should take, the Government put forward 

preliminary proposals in respect of a 2-stage conversion mechanism and the Working Party has submitted its views on the 

preliminary proposals in 2011. As there has been no progress on the Amendment legislation, the Working Party followed up 

with the former Land Registrar on the updated position of the legislative proposals in June and August.

The Working Party will continue to follow up with the Administration and monitor progress.

External Work:

The Working Party has representatives on the following external committees:

— The Land Titles Ordinance Steering Committee

— The Land titles Ordinance Review Committee

— Title Registration Education Committee
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Members of the Working Party

Andy O. T. NGAN (Chairman until August) Ambrose S. K. LAM

Peter P. AHERNE Alexander H. S. LEUNG

AU Fun Kuen (joined in January) Vincent W. S. LIANG

Dora S. Y. CHAN (joined in January) Anthony H. Y. SHIN

E. John DAVISON Judith SIHOMBING

Emily Y. M. LAM Huen WONG (joined in March)

Secretary: Deputy Secretary General (until May)

Assistant Director, Practitioners Affairs (I) (from June)

REVENUE LAW COMMITTEE

The Committee met formally on five occasions and also attended seven meetings of the Joint Liaison Committee on 

Taxation. The Committee had a very busy year dealing with the following:

• Tax Information Exchange Agreements (“TIEAs”)

The Committee met in March to discuss the proposed legislative changes to permit Hong Kong to enter into 

standalone TIEAs. The Committee reviewed the policy for Double Taxation Agreement (“DTA”), the activities of the 

Organisation for Economic Co-operation and Development (“OECD”) and the Global Forum on Transparency and 

Exchange of Information for Tax Purposes (“Global Forum”). The Global Forum was established in 2000 and now has 

in excess of 100 members, including Hong Kong and has focused on increasing tax collections and minimising tax 

evasion since the 2008 global financial crisis.

The Committee noted the public policy reasons for DTAs are clear given that each side has offered concessions in 

relation to its taxes but the public policy reasons for exchanging tax information under a TIEA are less compelling. The 

data privacy concerns in Hong Kong should weigh heavily in the balance when considering whether the Commissioner 

of Inland Revenue should be given the legislative authority to conclude TIEAs.

Representatives from the Committee attended a consultative meeting with the Financial Services and The Treasury 

Bureau (“FSTB”) on 1 June. The Committee prepared submissions on the FSTB’s Consultation Paper “Provision of 

Legal Framework for entering into Tax Information Exchange Agreements” which expressed considerable reservation 

over the establishment of a comprehensive legal framework for TIEAs by highlighting the following:

• Concern was expressed over the constitutional rights of privacy owed to Hong Kong citizens under the Basic 

Law

• The lack of judicial oversight and protection of the rights of Hong Kong tax payers and the Government’s 

approach that these safeguards should be placed in the Inland Revenue Rules and Departmental and 

Interpretation Practice Notes (“DIPNs”) was wholly unsatisfactory as such protection should be statutory in nature

It is anticipated the Government will introduce amendments to the Inland Revenue Ordinance (“IRO”) in early 2013.
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• Islamic Finance

The Committee reviewed the FSTB’s Consultation Paper “Proposed Amendments to the IRO and Stamp Duty 

Ordinance (“SDO”) to facilitate Development of an Islamic Bond (i.e. Sukuk) market in Hong Kong”.

Members had the benefit of a briefing on the principles of Islamic financing from members of The Law Society’s Islamic 

Finance Interest Group which included discussion of: an overview of the concept of interest, comparable UK legislation, 

views on bank accounts and mortgages. Discussion took place on the proposal of introducing an Alternative Bond 

Scheme as a vehicle for Islamic Finance, corporate sukuks, joint venture and profit sharing, and stock and shares. The 

Law Society was generally supportive of the Administration’s policy to enhance Hong Kong’s status as an international 

finance centre. It was noted the Government needed to do a significant amount of preparatory work in order to 

educate not only the public but also the financial industry and professionals on the basic concepts of Islamic finance.

A meeting was held with the FSTB on 7 September when details of the legislative initiative were discussed. Members 

sought clarification on issues such as: reasonable commercial return, adequate resources for the Inland Revenue 

Department, and the handling of “source concept” in the context of Islamic Finance structures. It was noted the FSTB 

had cherry-picked elements from various markets for Hong Kong’s legislation. A second Consultation on Islamic 

Finance took place in early November. It is anticipated the Government will gazette a Bill in early 2013.

• Buyers’ Stamp Duty

An announcement was made on 26 October by the Financial Secretary that the Government would amend the SDO to 

continue the SSD provisions. It also announced the introduction of a new BSD in relation to residential properties 

acquired by all persons, including limited companies, other than by Hong Kong Permanent Residents which would 

come into effect on 27 October.

Members attended a briefing on 7 November with representatives from the Transport and Housing Bureau and the 

IRD. It was noted the Administration had failed to provide clear guidance on the scope of exemptions under the BSD 

which caused confusion and uncertainty in the market. It also caused difficulties for solicitors who could not fully advise 

clients on the impact of BSD and whether exemptions were available in relation to transactions, particularly those 

which straddled the implementation date.

The Committee prepared joint submissions with The Law Society’s Property Committee. In relation to the policy to 

introduce BSD, a query was raised whether the Government had conducted any analytical review of SSD and BSD in 

order to ascertain the success, or otherwise of its stamp duty policy; specific comments were raised on the lack of 

information in relation to exemptions under BSD. The submissions were published on 21 December and the Stamp 

Duty (Amendment) Bill 2012 was gazetted on 28 December.

Members of the Committee:

William A. THOMSON (Chairman) Archie W. PARNELL

James J. BERTRAM Simon J.G. RAE

Sally S.W. IP (alternate member) Steven R. SIEKER

CHAN Chak Ming Jacqueline Y.M. SHEK

Vincent P.C. KWAN

Secretary: Director of Practitioners Affairs
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REVERSE MORTGAGE COMMITTEE

The Reverse Mortgage (“RM”) Programme was launched officially by The Hong Kong Mortgage Corporation Limited (“HKMC”) 

in July 2011 and The Law Society is responsible for overseeing the RM Counselling project. Since the launching of the RM 

Programme, it has been well received by the market; there were 290 applications as at 31 October. To better meet the social 

needs, HKMC proposed to introduce three enhancements to the RM Programme by increasing the maximum specified 

property value from HK$8 m to HK$15 m, reducing the minimum age of the borrower to 55 and increasing the maximum 

lump sum payout amount from 50% of the value of the actuarial value of the RM to 90%. The Committee worked closely 

with HKMC under a tight schedule to review and amend the counselling documentation. The enhancements took effect on 

16 November. Circulars were issued to bring the members’ attention to the enhancements and update them of the revised 

counselling documents. The Committee also assisted in organising a CPD course in November for existing RM counsellors 

and those who are interested to be a RM counsellor. The Committee will continue to monitor the RM Counselling project.

Members of the Committee:

Billy W. Y. MA (Chairman) Joseph C. W. LI

Heidi K. P. CHU Emily Y. M. LAM

Junius K. Y. HO Steven M. W. SHUM

Secretary: Deputy Secretary General (until May)

Assistant Director, Practitioners Affairs (I) (from June)

WORKING PARTY ON PARTY AND PARTY RATES

In June, a decision was made by the Standing Committee on Policy and Resources to engage KPMG to prepare a report to 

review the current party and party rates and whether a case could be made to the Judiciary for a review of the rates which 

have been in place since 1997.

KPMG was engaged in August and members were invited to assist the project by participating in a survey and/or submitting 

their comments to the consultant.

KPMG provided a briefing on the progress of the project in mid December and publication of the report is expected to be in 

early 2013.

Members of the Working Party:

Cecilia K.W. WONG (Chairman) Amirali B. NASIR

Denis G. BROCK Kenneth W.Y. WONG

Nicholas D. HUNSWORTH

Secretary: Director of Practitioners Affairs
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WORKING PARTY ON REVIEW OF THE TRUSTEE ORDINANCE

In response to the Consultation Paper on “Detailed Legislative Proposals on Trust Law Reform” issued by the FSTB, the 

Working Party reviewed the Government’s proposals, made submissions in May and met with the Government’s 

representatives in October. The proposed reform introduces statutory provisions on duty of care, power to delegate, power 

to employ agents, nominees and custodians, power to insure, professional trustees’ entitlement to receive remuneration, 

trustee’s exemption clause, beneficiary’s rights to remove trustee, abolishment of the out-dated rules against perpetuities for 

non-charitable trusts, etc. The aims of the reform are to bring the regulatory regime in line with other comparable common 

law jurisdictions in order to strengthen the competitiveness of Hong Kong’s trust services industry and consolidate the status 

of Hong Kong as an international asset management centre. Taking into account the views and comments of various 

stakeholders, the Government clarified and refined some of the proposals and released its Consultation Conclusions in 

November. The Government intends to finalise and introduce the amendment bill into the LegCo in the 2012–13 legislative 

session. The Working Party will review the coming amendment bill and follow up on the legislative process.

Members of the Working Party:

Billy W. Y. MA (Chairman) Simon J. G. RAE

James J. BERTRAM Herbert H. K. TSOI

CHAN Chak Ming David A. WHITE

Lester G. HUANG WONG Tak Shing

Secretary: Deputy Secretary General (until May)

Assistant Director, Practitioners Affairs (I) (from June)

WORKING PARTY ON SHANGHAI LAND CASE

The Working Party met formally on three occasions and conducted the rest of its business via email.

A draft report was considered by the Council in the autumn and a decision was made to prepare two separate Reports: one 

dealing with matters arising from recent CFA involving the prosecution of professional advisers giving rise to matters of 

concern in relation to “Access to Justice”; a second shorter report dealing with issues raised by members after the 

Academy’s CPD course on the Shanghai Land Case in September 2011.

A decision was made to publish the two Reports in January 2013.

Members of the Working Party:

WONG Kwai Huen (Chairman) LAM San Keung

Brian W. GILCHRIST Gavin P. NESBITT

Stephen W.S. HUNG Dieter L.T. YIH

Secretary: Director of Practitioners Affairs
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The number of claims for the last 26 indemnity years and the number of members holding practising certificates as at 30 

September of each of those years are as follows:

Indemnity Year Number of Claims*

Percentage Increase/
Decrease from 
previous year+ Number of members

1986/1987 64 — 1,384

1987/1988 58 –9% 1,625

1988/1989 126 117% 1,754

1989/1990 178 41% 2,060

1990/1991 72 –60% 2,350

1991/1992 93 29% 2,572

1992/1993 118 27% 2,847

1993/1994 143 21% 3,161

1994/1995 151 6% 3,451

1995/1996 150 –1% 3,784

1996/1997 176 17% 4,197

1997/1998 336 91% 4,494

1998/1999 483 44% 4,612

1999/2000 263 –46% 4,771

2000/2001 230 –13% 4,946

2001/2002 215 –7% 5,086

2002/2003 269 25% 5,191

2003/2004 165 –39% 5,317

2004/2005 159 –4% 5,498

2005/2006 165 4% 5,666

2006/2007 143 –13% 5,831

2007/2008 309 116% 6,092

2008/2009 147 –52% 6,341

2009/2010 139 –5% 6,670

2010/2011 174 25% 7,041

2011/2012 125 –28% 7,381

* Number of Claims includes claims notified within the grace period.

+ Percentage of increase or decrease has been calculated to the nearest decimal point.

Claims notified in the 2011/2012 indemnity year were categorised as follows:

Company/Commercial 21

Conveyancing 36

Litigation 47

Miscellaneous 14

Patents and Trademarks 4

Probate 3

Total 125
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PROFESSIONAL INDEMNITY ADVISORY COMMITTEE

This Committee is responsible for reviewing and advising on any issue relating to professional indemnity cover referred to it 

by the Council, the HKSIF or the Claims Committee.

The Committee held one meeting during the year and considered the operation of the SPI Rules with regard to claims 

loading and deductibles.

Members of the Committee:

Robin S. PEARD (Chairman) Peter K.H. NGAI

Kevin R. BOWERS David G. SMYTH

Lawrence Y.H. LEE (Aon Holdings Hong Kong Limited) Fiona J. STEWART

Susan P.S.K. LIANG Gareth H. THOMAS

NG Wai Yan Norris H.C. YANG

Secretary: Assistant Director, Professional Indemnity Scheme

PI SCHEME PANEL SOLICITORS SELECTION BOARD (“THE SELECTION BOARD”)

The Selection Board was established by the Council to resolve all matters relating to the tender for appointment as Panel 

Solicitors, to consider the tender applications and to make recommendations to the Council on the appropriate firms to be 

appointed to the Panel.

The firms which served as Panel Solicitors in 2012 were:

Baker & McKenzie Howse Williams Bowers (joined in May)

Clyde & Co. P.C. Woo & Co.

Deacons Reed Smith Richards Butler

Fred Kan & Co. Smyth & Co. (appointed in September)

Herbert Smith Freehills Wilkinson & Grist

The retainer of the above Panel expired on 31 January 2013. The Selection Board held one meeting in 2012 to resolve the 

tender requirements of the retainer from 2013 to 2018.

Members of the Selection Board:

WONG Kwai Huen (Chairman) Amirali B. NASIR (joined in December)

Stephen W.S. HUNG Thomas S.T. SO (resigned in December)

Kenneth S.Y. NG

Secretary: Assistant Director, Professional Indemnity Scheme

WORKING PARTY ON PI SCHEME GROSS FEE INCOME REPORTS AND CONTRIBUTIONS

The Working Party is responsible for considering and making recommendations to the Council on the appropriate action to 

be taken against those firms which failed, in breach of the SPI Rules, to submit the application for indemnity and/or the gross 

fee income report on or before 15 August, or pay their annual contributions on or before 30 September each year. The 

Working Party is also responsible for approving the applications for an extension of time to submit the application for 

indemnity and/or the gross fee income report.



The Law Society of Hong Kong 145 Annual Report 2012

Standing Committee on Practitioners Affairs

Members of the Working Party:

IP Shing Hing (Chairman) NG Wai Yan

Albert B.K. DAN WONG Kwai Huen

Secretary: Assistant Director, Professional Indemnity Scheme

PI SCHEME REVIEW WORKING PARTY

The terms of reference of the Working Party are to review the structure and operation of the PI Scheme; to invite and 

consider the views of members; and to make recommendations to the Council in connection therewith.

The Working Party completed its review of the feasibility of a Master Policy Scheme and the appropriateness of the current 

PI Scheme contribution formula last year. It was resolved that cover will continue to be provided to members under the PI 

Scheme. Findings of the review were detailed in the 2011 Annual Report and reported to the AJLS Panel.

Having completed its work, the Working Party has now been wound up by the Council.

Members of the Working Party:

Peter C.L. LO (Chairman) Nicholas D. HUNSWORTH

Peter R. GRIFFITHS Sundaramoothy KRISHNAN

Heidi K.P. CHU Kenneth S.Y. NG

Christopher G. HOWSE Benny Y.B. YEUNG

Secretary: Assistant Director, Professional Indemnity Scheme

Practitioners Affairs DepartmentP titi Aff i D t t




