GOVERNMENT BUDGET 2019-2020
LAW SOCIETY SUBMISSION
1.

The Law Society has produced a detailed submission to the HKSAR
Government on the Budget 2018-2019. The submission was sent to the
Government in February 2018. We have not received responses to our
submission. The only matter that has been progressed appears to be
the establishment of the Intellectual Property Specialist Court.

2.

Of the other matters which we have raised, we are not advised as to
whether the Government is considering those, and if so the status of its
deliberations.

3.

Without the benefit of responses from the Government, for the purpose
of the Government Budget 2019-2020, we repeat the following as set
out in our last submission, i.e.
(a)

the commitment of resources for family services (para 5(a)-(c) of
the submission) and matters relating to maintenance (para 6)
and cross-border marriages (para 7);

(b)

the urgent need to reform the insolvency law regime (para 12 –
18);

(c)

the allocation of resources to the Inland Revenue Department, in
view of the volume of revenue-related legislation introduced and
to be introduced (para 19-21); and

(d)

the need to upgrade technology for the courts and court users
(para 23(a)).

4.

For the purpose of the above repeats, we attach a copy of our previous
submission (dated 13 February 2018).

5.

We have the following additional comments and recommendations for
the Government Budget 2019-2020.
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Resources for the Judiciary
6.

In our submission on the Government Budget last year, we have set
out the concerns on pays and conditions for Judges and Judicial
Officers (“JJOs”) (para 8 and 24). We recommended that the Standing
Committee on Judicial Salaries and Conditions of Service (“Judicial
Committee”) to have a thorough review on the conditions of service for
JJOs (para 25).

7.

In a recent press release we note the Judicial Committee has
recommended the pay for JJOs for 2018-19 be increased by
4.69%. The pay adjustment will take retrospective effect from April 1,
2018 1 . The Government was said to be satisfied that the Judicial
Committee has taken a holistic view on the issue and therefore
supported the recommendation.2

8.

The proposed increase in the above was approved by the Finance
Committee of the LegCo at its meeting of 14 December 20183. The
latest increase could be said to be better than the one in the previous
year, but yet it is still not realistically attractive or competitive.

9.

According to a LegCo Paper of 24 October 2018 4 , there were no
increases in the judicial salaries in 2009-2010 and 2010-2011, whereas
the Judicial Committee recommended pay increases in subsequent
annual reviews.
Details are as follows (including the latest increase):
Year
2011-2012
2012-2013
2013-2014

Adjustment rates
+4.22%
+5.66%
+3.15%

1

See the press release of 10 October 2018:
https://www.info.gov.hk/gia/general/201810/10/P2018101000354.htm

2

See the LegCo Brief for AJLS Panel on “2018-19 Judicial Service Pay Adjustment” of October 2018
(para 23) (File Ref: AW-275-010-015-001):
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029-aw275010015001-e.pdf ;
see also LegCo Paper for Finance Committee of November 2018
https://www.legco.gov.hk/yr18-19/english/fc/fc/papers/f18-66e.pdf

3

See https://www.legco.gov.hk/yr18-19/english/fc/fc/results/fc20181214.htm ; see also
https://www.legco.gov.hk/yr18-19/chinese/fc/fc/results/v201812142.pdf

4

AJLS Panel Paper (LC Paper No. CB(4)102/18-19(03)):
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029cb4-102-3-e.pdf
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2014-2015
2015-2016
2016-2017
2017-2018
2018-2019

+6.77%
+4.41%
+4.85%
+2.95%
+4.69%

10.

The above increases are modest – in two periods (2009-2010 and
2010-2011), there were actually no increases in the judicial salaries.

11.

When it comes to the calculation, mathematically, percentage
increases would not be significant in dollars and cents when the
starting bases are low. On the other hand, the cumulative effects with a
low starting base over the years could produce only ever-disappointing
adjustments.

12.

In this connection:
(a)

the Judicial Committee itself already acknowledged that “as
compared with that of Magistrates, the pay differential between
judicial pay and legal sector earnings at the CFI level was
significant and widening.” 5 (emphasis supplied);

(b)

in a previous judicial remuneration review, the Judicial
Committee noted “there have been recruitment difficulties at the
Court of First Instance (CFI). The number of eligible candidates
suitable for appointment could not fill all the available vacancies.”
The recruitment difficulties at CFI level is said to be persistent. In
the judicial remuneration review 2016, the Judicial Committee
“examined the findings of the 2015 Benchmark Study on the
Earnings of Legal Practitioners in Hong Kong (2015 Benchmark
Study) and noted a clear trend of widening differential between
judicial pay and earnings of legal practitioners. In particular, for
CFI Judges, the findings clearly indicated that judicial pay had
been consistently lower than legal sector earnings over the years,
and the pay lag had further widened in recent years.” (emphasis
supplied) 6.

5

Para 11, AJLS Panel Paper (LC Paper No. CB(4)102/18-19(03)):
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029cb4-102-3-e.pdf

6

Para 7, AJLS Panel Paper (File Ref: AW-275-010-015-001):
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029-aw275010015001-e.pdf
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13.

There is no indication, anecdotally or otherwise, that recruitment
difficulties as alluded to in the above have been alleviated7. To the
contrary, the situation seems to be worsening. In the Report on Judicial
Remuneration Review 2016, it was stated that the vacancy rate across
all level of the judiciary (as of the time the report being published) was
24%. 8 This is by any standard not low. In subsequent years, the
vacancy rate continues to remain stubbornly high9. There have been
recruitment attempts by the Judiciary, but we were given to understand
these recruitment exercises did not receive encouraging responses at
all.
In the meantime:
(a) the system is still dogged by delays in getting hearing dates and for
handing down judgments, notwithstanding the fact that judges have
already been working long periods of time. We are aware that many
judges write their judgments only at weekends and during the public
and their own holidays;
(b) there have been continual calls from the legal profession and the
community for more family judges to expedite the hearing of
matrimonial disputes. If these disputes could be brought for
resolution at an earlier date, that might help prevent escalating of
sentiments and avoid tragic cases;10
(c) we anticipate growing jurisprudence in competition law and
intellectual property law (following respectively the prosecution by
the Competition Commission, and the setting up of the Intellectual
Property Specialist List);

7

See AJLS Panel Paper (LC Paper No. CB(4)323/18-19(04)), where there is no mentioning of
improvement to the recruitment:
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181219cb4-323-4-e.pdf

8

See para 4.12 (c) of the Report on Judicial Remuneration Review 2016 :
https://www.jsscs.gov.hk/reports/en/jscs_16/jscs_16.pdf

9

See the LegCo Paper LC Paper No. CB(4)817/16-17(07) of April 2017, and the enclosure thereto:
https://www.legco.gov.hk/yr16-17/english/panels/ajls/papers/ajls20170424cb4-817-7-e.pdf

10

Various child abuses and e.g. the triple murder case in 2015 where a 10-year-old boy and his 8-year-old
brother were killed by their father who then committed suicide. See SCMP news report at
https://www.scmp.com/news/hong-kong/law-crime/article/1855699/school-mourns-hong-kong-boy-8found-dead-flat-brother-and; https://www.scmp.com/news/hong-kong/lawcrime/article/1855917/classmates-hong-kong-boy-8-killed-father-murder-suicide
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(d) the Judiciary is facing challenges from the large volume of nonrefoulement claims11;
(e) the cases that the Courts are handling are more complex and are
more controversial12; and
(f) the work environment of judges have become more challenging, as
judges (in particular, those handling controversial cases) are subject
to abusive criticism. The hostility against the Judiciary based on
mis-information and inaccuracy could drive away potential
applicants.
14.

Remuneration package for judges is not the only factor to attract
practitioners to join the Judiciary, but should be one of the significant
considerations to help address recruitment difficulties.

15.

The Judiciary in Australia and in the UK are facing similar recruitment
difficulties for their judges. In Australia, we have been told that there
are problems in recruiting sufficient judges in both the State and
Federal jurisdictions, including the Family Court. The difference
between what the top senior counsel are earning and the average
salary (annual) of a Federal judge in Australia is actually widening. It is
most undesirable if, because of this disparity and the resultant
recruitment difficulties, judges of a lesser calibre will be recruited in the
absence of better candidates.

16.

In the UK, in a “Major Review of the Judicial Salary Structure”, a
Review Body appointed by the Government in their report dated
October 201813 pointed out that, while there are factors other than pay
which affects recruitment, the principal problem in recruiting judges is
that the conditions of service for a judge has become less attractive to
potential applicants. The Review Body is among other things proposing
double-digit percentage increases on pays to attract talents.

11

See the CJ's speech at Ceremonial Opening of the Legal Year 2019:
https://www.info.gov.hk/gia/general/201901/14/P2019011400413.htm

12

Also see the CJ’s speech at Ceremonial Opening of the Legal Year 2019
https://www.info.gov.hk/gia/general/201901/14/P2019011400413.htm

13

See
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/75190
3/Supp_to_the_SSRB_Fortieth_Annual_Report_2018_Major_Review_of_the_Judicial_Salary_Structur
e.pdf
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17.

The LegCo AJLS panel at a recent meeting discussed the adjustment
to judicial service pay (see the LegCo paper LC Paper No.
CB(4)102/18-19(03) of 24 October 201814). From what were recorded,
apparently all LegCo members were in favour for more realistic
increases to the pays for JJOs. At the same time, suggestions were
made to improve judicial pays. However, these suggestions were
turned down, on unconvincing reasons.

18.

The mechanism of determining the judicial pay adjustments is
explained in the same LegCo Paper dated 24 October 2018 (LC Paper
No. CB(4)102/18-19(03), para 2-6 thereof)15. In short, the mechanism
followed a consultancy report prepared in 2003. In the course of the
review of the report, the Chief Executive-in-Council in May 2008
approved a basket of 12 factors to be considered by Judicial
Committee in judicial pay reviews. Since then, in a decade, the
methodology on pay review has apparently not been revisited. In the
meantime, there have been significant developments, including the
latest upward adjustment in solicitors hourly rates which come into
effect on 1 January 2018.

19.

The Judicial Committee is tasked with the “review of methodology and
mechanism for the determination of judicial salary and other matters” 16.
We are not aware the Judicial Committee has itself been engaged in
any such review. In the light of, among others, the recruitment
difficulties for judges and judicial officers, it is imperative that the
Judicial Committee should have a review of the mechanism or,
preferably, engage an independent consultancy report (outside of
the Judicial Committee) similar to that in 2003, to have an
overhaul of the mechanism. The overhaul should address the
recruitment difficulties and should commence as soon as possible;
resources must be committed for this purpose.

20.

In making this suggestion, we feel obliged to point out that a strong
Judiciary is fundamental to the maintenance of the rule of law for Hong
Kong. Necessarily this must be underpinned by reasonable and
competitive remuneration for JJOs which are to be reviewed with
relevant updates. The Judiciary, the legal profession and the general
public are entitled to unambiguous support from the Government on the
provision of a budget necessary for the above purpose.

14
15
16

See https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029cb4-102-3-e.pdf
See https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181029cb4-102-3-e.pdf
See para 1(b) of the terms of reference https://www.jsscs.gov.hk/en/jscs/jscs.htm
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21.

By way of further remark, we take the view that sufficient budget should
also be provided to ensure:
(a)

suitably qualified assistants are employed to render legal and
professional support to JJOs for their discharge of judicial duties,
such include the Judicial Assistants Scheme and the Judicial
Associates Scheme. 17 There should also be serious
consideration that, with the necessary budget, the above
professional support be extended to the CFI and the courts
below;

(b)

the statutory retirement ages for JJOs be extended as soon
as possible. The Law Society is in support of the above.

Other Policy Initiatives
22.

The Property Committee of the Law Society is having discussions on
matters relating to the Land Titles Ordinance, including the indemnity
cap thereof (currently set at HK$30 million). In order that the Land
Titles Ordinance could be implemented it is proposed to remove or
raise the level of the said indemnity cap.
Furthermore, in
anticipation of the litigation arising from the Land Titles Ordinance, or
otherwise, the Government should take step to consider to set up a
specialist court at least at the level of Court of First Instance to
handle land related issues.

23.

We are in support of the continual efforts of the Government to
promote Hong Kong as a disputes resolution hub and the
allocation of budget for the promotion and the development of
arbitration in Hong Kong.

24.

For mediation, the Government has hardly put in significant resources
in the promotion of mediation in past decades. In the past, the
Government claimed that due to the lack of empirical data etc, no
allocation of resources would be possible. The development of
mediation has relied almost entirely on various mediation stakeholders
themselves, including the Law Society. Now that there are reports
available on various mediation pilot schemes and empirical data on
costs and time effectiveness of mediation (and such convincingly
illustrate the positive effect of mediation on savings of judicial resources
and improvements on social harmony), the Government should be

17

See AJLS Panel Paper (LC Paper No. CB(4)323/18-19(04) (ibid):
https://www.legco.gov.hk/yr18-19/english/panels/ajls/papers/ajls20181219cb4-323-4-e.pdf
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more pro-active in allocating sensible and sufficient resources to
promote and support the development of mediation in Hong Kong.
One recent example is the West Kowloon Mediation Centre which is
now operated by JMHO, which the Government prides itself to be the
flagship project for mediation in Hong Kong. JMHO is now under
financial pressure to operate and is actively seeking sponsorship. The
Government must realise that in order to commit to the healthy
development of mediation, proper resources must be allocated.

Improvements to the Legal Aid Regime
25.

The Legal Aid Committee of the Law Society is reviewing the Legal Aid
regime in Hong Kong, with a view to making recommendations to the
Government on improvements to the Financial Eligibility Limits and on
extension of the scope of the Supplementary Legal Aid Scheme. We
will later send in a submission on the above.

26.

As for the Government Budget 2019-2020, we ask that there should
be a careful review on the establishment and the strength of the
Legal Aid Department (i.e. the number of staff working at the
department and the positions filled / vacancies at the department). This
proposal for the budget of the department is different from the budget
for legal aid costs, which we understand does not have a ceiling.

27.

Additional manpower for the Legal Aid Department would help not only
the general public with their applications, and the processing and the
monitoring of their assigned cases, but also the legal profession with
the administration of their assignments. Such would boost the support
service to the aided persons and that, in turn, would help combat the
problem of unethical touts.

The Law Society of Hong Kong
22 January 2019

4372889

8

