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SUBMISSIONS OF THE LAW SOCIETY’S PROPERTY COMMITTEE ON

THE DRAFT COMMITTEE STAGE AMENDMENTS TO
THE STAMP DUTY (AMENDMENT) (NO.2) BILL 2010

The Law Society’s Property Committee (“the Committee™) has made 2
Submissions on the Stamp Duty (Amendment) (No. 2) Bill 2010 to the LegCo’s
Bills Committee on 4 and 21 January 2011 respectively. Copies of the 2
Submissions are attached at Appendix A and B.

Meanings of “acquired” and “disposed of”

2.

The Committee has raised concern on, inter alia, the meanings of the 2 important
terms of “acquired” and “disposed of” under the Bill. In response to such
concern, the Administration put forward draft Committee Stage Amendments
(“CS4s™) to clarify the meanings of the 2 terms and consulted the Law Society’s
views on the proposed CSAs. A joint meeting was held between
representatives of the Administration and members of the Committee on 18
March 2011 to discuss the draft CSAs. Copy of the draft CSA is attached at
Appendix C.

In gist, instead of relying on the test of “passing of the equitable or legal
ownership of the property”, the CSAs proposed to amend the Bill by defining the
time that a person has “acquired” and “disposed” of the property for the purpose
of Special Stamp Duty by reference to the date on which he has “made a

chargeable agreement for sale (other than an instrument referred to in

paragraph (b) of the definition of agreement for sale in section 294(1)” for the
“purchase” and “sale” of the property respectively.

Section 29A(1) defines “agreement for sale” as:
“(a) an instrument in which a person contracts to sell or purchase
immovable property;

(b) an instrument in which a person confers, or has conferred on him,
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option or a right to purchase immovable property or a right of
pre-emption in respect of immovable property, other than a specified

option or right,

5. The Committee generally welcomes the proposed changes in the definitions of
“acquire” and “disposes of” by making reference to “chargeable agreement for
sale” but expressed concern on the proposal to exclude “an instrument in which
a person confers, or has conferred on him, an option or a right to purchase
immovable property or a right of pre-emption in respect of immovable property,
other than a specified option or right” provided in paragraph (b) of the definition
of “agreement for sale” in Section 29A(1) from being considered as a
“chargeable agreement for sale” for the purpose of Special Stamp Duty.

6. The Admunistration explained that they have excluded the paragraph (b) type of
instruments as they considered that there would be no passing of legal or
cquitable ownership in a property under an instrument conferring “an option or a
right to purchase immovable property or a right of pre-emption in respect of
immovablie property”.

7. The Committee has expressed reservation to the Administration on the proposed
exclusion of paragraph (b) for the following reasons:

(a) depending on the terms of the instrument, equitable ownership of the
property could have passed under an instrument conferring “an option
or a right to purchase immovable property or a right of pre-emption in
respect of immovable property”; and

{(b) paragraphs (a) and (b) of the definition of “agreement for sale” in
Section 29A(1) are not mutually exclusive, e.g. a provisional agreement
could come under paragraph (a) as “an instrument in which a person
contracts to sell or purchase immovable property” and under paragraph
(b} as “an instrument in which a person confers, or has conferred on
him, a vright to purchase immovable property”. should then a
provisional agreement be considered as a “chargeable agreement for
sale” for the purpose of Special Stamp Duty under paragraph (a) or not
under paragraph (b)?

8. The Committee understands that the Administration would further revise the
draft CSAs to take into consideration its above concern and reserves the right to
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make further comments on the revised CSAs.

Other Concerns
9. The Committee also understands that the Administration is considering its other
concerns on the Bill as stated in the 2 Submissions in Appendix A and B hereof

and also reserves its rights to make further comments on these issues.

The Law Society of Hong Kong
The Property Committee
22 March 2011
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PRELIMINARY SUBMISSIONS BY THE LAW SOCIETY'S PROPERTY
COMMITTEE ON THE STAMP DUTY (AMENDMENT) (NO.2) BILL 2010

Backeround

1. On 19 November 2010, the Government announced through the Financial
Secretary, inter alia, a proposal to introduce Special Stamp Duty (“SSD”) for
certain transactions on residential properties in Hong Kong. The SSD is to be
payable on top of the existing Ad Valorem Stamp Duty (“AVSD™).

2.  The Inland Revenue Department (“IRD™) issued a letter on the same date of 19
November 2010 to The Law Society advising of the details of the new policy and
the intention to give retrospective effect to the new legislation.

3. As the SSD was intended to generally affect resale transactions of residential
properties “acquired” on or after 20 November 2010 (i.e. the day immediately
following the date the Government’s announcement of policy), The Law Society
sought clarifications from the IRD before the gazettal of the Bill on various
aspects of the SSD policy, including, in particular, the meanings of the important
concepts of “acquired” and “date of acquisition”.

4. The Stamp Duty (Amendment) (No. 2) Bill (“the Bill”) to implement the SSD
proposal was gazetted on 3 December 2010, 2 weeks after the Government
announced the SSD policy.

5. The stated objectives of the SSD palicy, as indicated in the Transport and
Housing Burean (“7HB”)’s Legislative Council Brief on the Bill, are “to curb
short-term speculative activities by substantially increasing the costs fo

- speculators, reduce the risk of the development of an asset bubble and ensure the
healthy and stable operation of the property market.” The THB’s paper further
stated that “At the same time, genuine home buyers and long terms investors
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should not be affected by those measures.”

The Law Society’s Property Committee (“the Committee™) has met once to
briefly discuss the Bill since its gazettal. Given the important implications of
the new legislative proposals on the conveyancing practice, at its
recommendation, the Law Society issued a Circular to solicit members’ views on
the Bill. Whilst the Committee will meet further to consider the views received
from the profession, it would like to first highlight the following preliminary
concerns on the proposed legislation for the consideration of the Bills
Comunittee:

Preliminary Concerns of the Commiittee

Meaning of “acquired” and “disposed of”’

7.

Under the proposed new Sections 29CA and 29DA of the Statp Duty Ordinance
(“the Ordinance”), subject to certain exemptions, SSD will be payable on an
agreement for sale or a conveyance on sale of any residential property which was
“acquired” on or after 20 November 2010 and “disposed of” within 24 months
beginning on the day on which the vendor under the agreement “acquired” the

property.

Under the proposed new Heads 1{1AA) and 1(1B) in the First Schedule of the
Ordinance, the amount of SSD payable will be calculated based on the stated
consideration for the transaction or the market value of the property as assessed
by the Collector of Stamp Revenue, whichever is the higher, at different rates for
different “holding periods™:
(a) 15% if the property has been held for 6 months or less;
(b) 10% if the property has been held for more than 6 months but for 12
months or less; and
(c) 5% if the property has been held for more than 12 months but for 24
months or less.

The “date of acquisition” and “date of disposition” of a property are thus
crucial concepts in determining whether SSD is payable for a resale
transaction at all and if so, the rates of SSD applicable. For only if the
property was “acquired” on or after 20 November 2010 would any subsequent
resale of the property within a 24-month period trigger the application of the
SSD in the first place.  And the dates of “acquisition” and “disposition” of a
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property will determine the length of the holding period and hence the rate of
SSD applicable under the new Heads 1(1AA) and 1(1B) in the First Schedule of
the Ordinance.

Unfortunately, despite vepeated calls for clavifications on the part of the Law

Society and members of the profession, the meanings of the 2 important terms
“acquired” and “disposed of” for the purpose of SSD remain unclear and the
policy of the IRD in this regard has been inconsistent and confusing:

When the Government first announced its policy on 19 November 2010,
the IRD advised in its letter to The Law Society that “the date on which
the interest in the property is acquired under any enforceable instrument
providing for the sale and purchase or other disposition of the property”
would be the “date of acquisition” of a property for the purpose of SSD.
However, it went on to state that in practice, the “date of acquisition”
would generally be “the date of the formal agreement”. In the words of the
IRD:

“Subject to the drafiing and passage of the amendment ordinance, the date
of acquisition of a property is the date on which the interest in the property
is acquired under any enforceable instrument providing for the sale and
purchase or other disposition of the property. As a corollary, the date of
disposal of a property is the date on which the interest in the property is
dispose of under any enforceable instrument providing for the sale and
purchase or other disposition of the property. In practice, such date(s)

would generally be the date of the formal sale and purchase agreement,”

As contrary to what the IRD has stated, parties to a property transaction in
Hong Kong would, as a matter of practice, enter into a “binding and
enforceable” provisional agreement at the estate agent’s office before any
formal agreement was signed, the Law Society sought clarifications from
the IRD on the meanings of “acquired” and “date of acquisition” on 23
November 2010.

(c) The IRD replied on 26 November 2010 and claborated on the meaning of

10.
(a)
(®)
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“acquire”. This time, reference is made to a “specifically enforceable
agreement” and the IRD linked that term with the existence of an express
clause providing for specific performance in the agreement. The relevant
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part of the IRD’s reply reads:

“a person “acquires” a property if he enters into a specifically enforceable
agreement with a seller to transfer the property, not one that allows the
seller to renege on a return of the deposit with/without compensation. The
reason is that under such a specifically enforceable agreement, the
purchaser becomes the equitable owner of the purchased property. Hence,
if there is no specific clause in the provisional agreement allowing the
buyer a right to claim specific performance from the seller, it is not a

binding agreement for the purpose of the S8D.”

It was also noted that before the gazettal of the Bill on 3 December 2010,
the IRD has provided the following guidance on the meanings of “acquire”
and “dispose of’ in the “Frequently Asked Questions” section on its
website:

“Q6: For the purpose of S5D, how to define the date of purchase and
sale of the property?

A: The relevant date is when the buyer and seller enter into a
legally binding agreement for sale and purchase, i.e. the date
on which the purchaser acquires or the seller disposes an
interest in the property. Normally, it is the date of the formal
agreement for sale and purchase. If it is provided in the
provisional agreement that legal action would be instituted
against the party not completing the transaction, the date of
provisional agreement may be regarded as the date of purchase
and sale of the property

The IRD’s 26 November reply and the information provided on its website
before the gazettal of the Bill tend to suggest that a provisional agreement
is not binding for the purpose of SSD unless it contains an “express term”
providing a right to seek for specific performance by the parties.
However, the Committee submits that this is a misconception of law.
Specific performance is an equitable remedy to be granted at the discretion
of the court and the court would always entertain an application for such
remedy agamst the defaulting party irrespective of whether there is any
express provision for specific performance in the agreement provided that
the agreement has not expressly excluded the parties from claiming that



®
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remedy. The Law Society thus sought further clarifications on this from
the IRD on 1 December 2010.

The Bill was gazetted on 3 December 2010; it seeks to provide a different
test for determining whether one has “acquired” or “disposed of” a
property, ie. by reference to whether “equitable ownership or legal
ownership of the property is passed to the person (whichever first occurs)”.
However, no definition of “equitable ownership” was provided.

At the briefing session conducted by the Administration on the Bill on 3
December 2010, The Law Society reiterated the legal position to the
Administration, as set out in its 1 December 2010 letter, i.e. that an express
clause referring to specific performance is not required to make an
agreement “specifically enforceable”. In response to this and The Law
Society’s letter dated 1 December 2010, the Administration replied on 10
December 2010 as follows:

“For the purpose of the proposed SSD, a person “acquires” any residential
property when equitable ownership or legal ownership of the property is
passed to the person (whichever oceurs first). The Stamp Office takes the
view that a person “acquires” a property if he enters into a specifically
enforceable agreement with a seller for the sale or purchase of that
property. A specifically enforceable agreement is one that the parties
thereto may rely on it 1o apply to the court for specific performance to
compel the other party to sell / purchase the property. Specific
performance is a discretionary remedy and it will not be granted if it is
considered that compensation would be an adequate remedy. Therefore,
whether a provisional agreement is a specifically enforceable agreement in
respect of the sale or purchase or the property or not depends on the terms

Stated in the agreement.”

Whilst it first appeared to The Law Society from the above reply of the
IRD on 10 December 2010 that the IRD has accepted that a specific clause
referring to specific performance was not really required to make an
agreement specifically enforceable, it was observed that following the
gazettal of the Bill, the IRD has revised its guidance notes on the meanings
of “date of acquisition” and the “date of disposal” of a property in the
FAQ section on its website, essentially reiterating that an express specific



performance clause is needed to render a provisional agreement a
specifically enforceable agreement for the purpose of SSD. Such
guidance note, which is stated to be updated as of 16 December 2010,
reads as follows:

Q6: For the purpose of SSD, how to define the date of acquisition and the
date of disposal of a property?

A: The date of acquisition is the date on which the purchaser acquires
the equitable ownership or legal ownership of a property, whichever
is earlier. As a corollary, the date of disposal is the date on which
the seller disposes of the equitable ownership or legal ownership of a
property, whichever is earlier. Normally, it is the date of the formal
agreement for sale and purchase. However, if it is provided in a
provisional agreement that the buyer has the right fo claim for
specific performance in the event of defaults by the seller, the
equitable ownership of the property passes under the agreement.
The date of provisional agreement may thus be regarded as the date
of acquisition and disposal of the property.

11. The Committee does not think the Bill has helped to clarify the meaning of
“acquires” or “disposes of’ any better by making reference to “the passing of
equitable or legal ownership”. No definition of the term “equitable ownership”
is provided in the Bill and the Committee does not think it reflects the IRD’s
understanding of the term as stated on its website, if it is so intended. The
Committee also queries the use of this term when Section 26 of the Ordinance
and the Conveyancing and Property Ordinance (Cap. 219) respectively refer to
the terms “equitable estate or interest” and “equitable interest”.

12. The Committee could not appreciate the rationale behind the IRD’s policy to
differentiate between provisional and formal agreement or specifically
enforceable and not specifically enforceable agreement when it comes to
payment of SSD. The references to “specific performance” and “specifically
enforceable agreement” have been very confusing to the public when an
agreement without any express specific performance right does not necessarily
mean the court will not grant such remedy and on the other hand, the right to
seck for specific performance under an express provision in an agreement could
be lost for some reasons.
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13.

I4.

15.

The Committee noted that as an anti-avoidance measure, AVSD is chargeable on
any agreement for sale under Section 29A(2) even if the agreement is
“unenforceable, conditional, temporary or provisional”. Considering that the
spirit of the legislation is to curb short-term speculation, it is unclear why the fact
that an agreement is not specifically enforceable will render the vendor to be any
less speculative. To avoid unnecessary legal disputes in the futuve, the
Committee submits that it is essential that the new legislation should clearly
define when a person has “acquired” and “disposed of” his property for the
purpose of SSD.  For the sake of certainty, the Commiittee proposes that the
date of any agreement signed between the parties for the sale and purchase of
immovable property, whether provisional or formal, be taken as the date of
“acquisition” and “disposal” of a property.

Scope of Application of SSD and the Exemption Provisions

The Bill provides that the following cases be exempted from payment of SSD:

(a) Nomination of a close relative (parent, spouse or child) to take up the
assignment of a property under a sale and purchase agreement

(b) Sale or transfer of a property to close relatives (parent, spouse or child)

(c) Sale or transfer of a property due to bankruptcy or involuntary winding up
(i.e. a company which is being wound up by the court under section 177(1) of
the Companies Ordinance because it is unable to pay its debts)

(d) Sale or transfer of a property between associated companies; and

(e) Sale or transfer of a property to the Government.

The Committee would like to seek clarifications on the application of SSD to

the following areas:

(a) Conditional Agreements;

(b) Supplemental Agreement or Confirmatory Assignment [Query: would the
date of these documents or the original document be taken as the date of
acquisition or disposition of the property?]

(c) All kinds of enforcements actions by a Mortgagee in a mortgagor default
situation including sale by mortgagee in possession, receiver sale or
foreclosure order (with the subsequent sale pursuant to foreclosure order),
equitable mortgagee’s right to subsell under equitable mortgages, ctc.;

(d) Court Order for the Sale of Properties;

(e) Sale of Properties under a Compulsory Sale Order granted under the Land
(Compulsory Sale for Redevelopment) Ordinance, Cap. 545;

(f) Divorce Cases [Query: would transfer of properties between the divorced
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16.

17.

18.

19,

parties under a court order in the divorce proceedings be exempted under the
“close relatives” exemption?]

(g) Acquisition of property under a will, the law of intestacy or right of
survivorship.

The Bill provides in the new Section 29DA(8) that for a stamp duty payer who
inherits a residential property from a deceased relative and disposes of it later,
the date of acquisition for the purpose of SSD will be the date the deceased
relative acquired the property. The Committee would Iike to ascertain whether
the same principle will apply to other exemption scenarios.

Liability of Purchasers on Payment of Additional SSD Assessed by the IRD
The Bill provides that the amount of SSD payable is based on the stated
consideration for the transaction or the market value of the property as assessed
by the Collector of Stamp Revenue, whichever is the higher and that both the
vendor and the purchaser will be held jointly and severally liable for payment of
the 8SD.

Whilst this is no different from the AVSD situation, this would work unduly
harsh on the purchaser so far as SSD is concerned.  Any person who fails to
pay the SSD by the deadline for payment will be liable to penalties up to 10
times the amount of the SSD payable and evasion of SSD by fraudulent practices
shall be a criminal cffence. Under Section 15(1) of the Ordinance, ie. any
chargeable instrument which is not duly stamped is not admissible in evidence in
any proceedings. Moreover, an instrument which has not been duly stamped
will not be accepted for registration and this could affect the title of the property.

The Committee does not think the law in aiming to curb short term speculation
by the “vendor” in a resale situation should penalize the purchaser. Solicitors
will not be able to insert appropriate clauses for the protection of their purchaser
client in the formal agreement if such provisions have not been included in the
provisional agreement in the first place. Even if there are such provisions in the
provisional agreement, they could hardly assist the purchaser should additional
SSD be assessed by the IRD on a future date to the payable; it is very unlikely
that the vendor could be traceable. Nor can the purchasers protect themselves
by lodging the document with the IRD for adjudication of stamp duty given that
the adjudication process would take time but the purchasers are subject to a time
limit for registration in order for the transaction to gain priority.
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20.

21.

22,

23.

24.

The Committee submits that to be fair to the purchaser, if he is to be made
liable for payment of SSD at all, (1) his liability to pay SSD should be limited
to the stated consideration in the document; and (2) for conveyancing purpose,
document stamped up to the stated consideration in the document should be
deemed to have been duly stamped for all purposes save and except the
vendor’s personal liability fo pay the additional SSD; and (3) there should be a
time limit on the stamp duty adjudication process.

Retrospective Effect of the Legislation

Under Clause 1 of the Bill, most of the proposed amendments relating to SSD
will come into operation retrospectively from 20 November 2010. Some
provisions, including the need for the document to contain farther particulars of
the Property for the purpose of SSD, will be operative as from 3 December 2010.

Besides the question of the constitutionality of making the SSD legislation
retrospective, the Committee has grave reservation as fo whether it is
appropriate, as a matter of policy, for SSD to apply fo resale transactions
retrospectively, considering the confusion to the market on the exact meanings
of such important concepts as “acquired” and “dispose of” since fthe
announcement of SSD policy on 19 November 2010.

The Committee also has concern on the requirement for the parties 1o insert
JSurther particulars in the agreement/ assignment for the purpose of SSD under
Section 11(1) of the Stamp Duty Ordinance retrospectively as from 3 December
2010. Such further particulars include:

(a) whether the property is “acquired” on or after 20 November 2010;

(b) “date of acquisition” and under what instrument;

(¢) “date of disposal” and under what instrument; and

(d) “holding period” before “disposal”.

Besides the fact that it will not be possible for the parties to do so given the
present uncertainty in the interpretation of the terms “acquire” and “dispose of”,
there is also a lack of the legal basis for such requirement for the further
particulars to be included in the relevant document “now” short of enactment of
legislation.

The IRD has prepared a draft revised Stamping Request Form requiring the
further particulars as listed in the preceding paragraph to be inserted for SSD
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25.

26.

purpose for The Law Society’s comments. This form would need to be
submitted to the IRD at the time of stamping of the document. = Whilst the
form is usually completed by the purchasers or their solicitors, they will not be in
a position to ascertain the date of “acguisition” of a property by the vendors
when norially, only the formal agreement but not the provisional agreement
would be registered and the vendor was not obliged or may not be able to
produce the provisional agreement to prove his title to the property. Depending
on the definitions of “acquired” and “dispose of” to be ultimately agreed upon,
the purchasers and their solicitors may not be in a position to determine when the
vendor has “acquired”’ the property.

Series of Transaction

Under the proposed Section 29DA(3) of the Ordinance, if only part of the
residential property is acquired within the 24-month period, SSD is chargeable
only by reference to that part.

In cases where a person resold several properties to a person under one
transaction with only some but not all of these properties being acquired within a
24-month period, there would seem to be a need for SSD purpose for the parties
to apportion the sale price. However, it could pose problem to the parties and
their solicitors; a Valuation report might be called for but this as well as the
IRD’s adjudication process would both take time,

The Law Society of Hong Kong
The Property Committee
4 January 2011
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SECOND SUBMISSIONS OF THE LAW SOCIETY’S PROPERTY
COMMITTEE ON THE STAMP DUTY (AMENDMENT) (NO.2) BILL 2010

1. The Law Society’s Property Committee (“the Commiitee”) made its Preliminary
Submissions on the Stamp Duty (Amendment) (No. 2) Bill 2010 to the LegCo’s
Bills Conumittee on 4 January 2011.

2. The Committee has since met further to consider the Bill in more detail and the
views received from the profession and would like to make further submissions
on the proposed legislation as set out in this paper.

Retrospective Legislation

3. The Committee has expressed grave reservation in the Preliminary Submissions
on the proposal to make the new legislation on Special Stamp Duty (“SSD”)
retrospective.

4. The constitutionality issue of retrospective legislation aside, the Committec
submitted in paragraph 22 that it would not be appropriate, as a matter of policy,
for SSD to apply fo resale transactions retrospectively when the meanings of
important concepts in the SSD legislation like “acquired” and “dispose of have
remained unclear. The inconsistent and confusing message that the Inland
Revenue Department (“IRD”) has given to the market since the announcement of
the SSD policy on 19 November 2010 on the meanings of these important terms
was elaborated in paragraphs 7 to 13 of the Committee’s Preliminary
Submissions.

5. Thbe Committee would like to further highlight to the Bills Committee the
undesirability of a retrospective policy on the SSD legislation.

6. Under Clause 13 of the Bill, a new Section 68 will be added to the Stamp Duty
Ordinance to provide for a transitional arrangement as regards SSD.  According
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to this new Section 68, upon enactment of the new law, SSD payable for those
chargeable cases during the interim period from 20 November 2010 to the date
of the enactment of the new law (“tramsitional period”) will become payable
within 30 days from the enactment of the new law.

7. Bearing in mind the following proposed arrangements under the new legislation,
it will certainly be of the purchaser’s interest to ensure that the vendor will
shoulder the liability to pay the SSD and has deposited a sufficient sum with the
purchaser on completion to cater for future payment of the same:

(a)  parties to the transaction will be jointly and severally liable for payment
of the SSD;

(b)  the amount of SSD payable can be substantial — depending on the period
the vendor has held the property, this can go up to as much as 15% of the
stated consideration for the transaction or the market value of the
property, whichever is the higher; and

(©) SSD for the transitional period will be payable within 30 days from the
enactment of the new legislation and any person who fails to pay the
SSD within the prescribed period will be liable to penalties of up to 10
times the amount of the SSD payable.

8. In this regard, the IRD provided the following “Practical hints” on its webpage
on SSD for the guidance of the purchasers:

“Practical hints
(@) To protect the interest of the buyer and the seller, the Stamp Office
suggests that the following terms be specified in the provisional
sale and purchase agreement as well as in the formal sale and
purchase agreement:
(i)  which party (the buyer or the seller) shall pay the stamp duty;
and
(ii) whether the stamp duty includes the SSD.
() In case the seller has agreed to pay the SSD, remind the buyer that
he may need to specify in the agreement for sale (provisional and
formal) to withhold part of the sale proceeds to pay for the SSD.”

9. Whilst this may appear to be sound advice for the purchasers at first sight, the
Committee has to submit that these so-called “Practical hints” are far from being
practicable, at least so far as the chargeable cases during the transitional period

141438 v.3 2
(21.12011)



10.

11.

12,

13.

are concerned.

Pending the passage of the new law, there is a lack of legal basis at present on
which the purchasers can require the vendors to withhold part of the sale
proceeds to cater for the future liability to pay SSD. Committee members are
not aware that any estate agencies have revised their standard preliminary
agreement forms to provide for the payment of SSD. And if the parties have
already signed a binding preliminary agreement at the estate agent’s office
without containing such a provision, it is unlikely that the purchaser’s solicitors
can include an appropriate provision as suggested by the IRD in the formal
agreement for the protection of their clients; the vendor will simply argue that
there is no legal basis to do so.

Given the prejudicial effect retrospective legislation has on the purchasers and
the lack of legal basis for the purchasers’ solicitors in practice to require
appropriate provisions to be included in the formal agreement for the
protection of their clients, the Committee objects to the proposal to make
payment of SSD retrospective. Instead, given the confusion the SSD policy
has been and is still giving to the property market, consideration of this
legislation should be given high priovity by the Legislative Council,

Inheritance and Survivorship Cases

The Committee has sought clarification in paragraph 15 of its Preliminary
Submissions on whether acquisition of property under a will, the law of intestacy
or right of survivorship by a person will be subject to payment of SSD. For
example, if the deceased owner has “acquired” the property on or after 20
November 2010 and held the property for less than 24 months before the transfer
of the property to a person through inheritance or acquisition of the property by
way of survivorship, would stamp duty be jointly payable by the deceased estate
and the personal representative / person inheriting the property / the surviving
Jjoint tenant?

The Committee submits that SSD should not, as a matter of policy, be
applicable to the scenarios mentioned in paragraph 12 when the “acquisition”
or “disposal” of property under those situations, if they fall within the SSD
definitions, is by way of operation of the law with no speculation element
whatsoever being involved.

141438 v.3 3
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14,

15.

16.

The Committee also objects to the proposed arrangements under the new
Section 29DA(8) of the Stamp Duty Ordinance to regard the date on which
deceased persok acquired the property as the date of acquisition for the
purpose of SSD in the case of subsequent resale by a stamp duiy payer who has
acquired the property under a will, the law of intestacy or right of survivorship.
A personal representative may be obliged to sell the deceased’s property to
raise funds to settle liabilities of the estate and persons inheriting a property
may find it unsuitable for his use and wish to sell it out; however, in neither of
these cases will any speculation element be involved.

Liability of Mortgagees to Pay SSD
The Mortgagee has various remedies for enforcing his security in the case of a

Mortgagor’s default, including appointment of a receiver, exercising the power
of sale, taking possession of the mortgaged property, and foreclosure, eic.

In response to the Committee’s enquiry as to the applicability of SSD to a
Mortgagee, the IRD replied on 10 December 2010 as follows:

“Sale by Mortgagee
A mortgagee (licensed banks or private lender/mortgagee the same) takes

possession of a morigaged residential property by means of such as
Joreclosure order on or after 20 November 2010, and resold within 24
months will be subject to the proposed SSD. This is because the
morigagee acquires the property upon taking possession of it.  Of course,
if the mortgagee only sells the pledged property by exercising the right
granted, say under a standard morigage deed, which he only acts as the
morigagor’s attorney and sells the property on behalf of the mortgagor.
He will not be subject to the proposed SSD because he has not acquired
the property”

17. With respect, the IRD’s reply in equating “foreclosure” with “taking possession

of the property” when these are different remedies of a Mortgagec is confusing

and incorrect.
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18.

19.

20

The Committee could not appreciate the IRD’s rationale in making a distinction
between different types of enforcement actions by the Mortgagee, so far as
payment of SSD is concerned.

A foreclosure order is, by virtue of's. 2 of the Stamp Duty Ordinance, defined as
a "conveyance on sale", so unless exemption from SSD is granted, does it mean
that if'a foreclosure order is made within 2 years of the mortgagor's purchase of
the property, then SSD is payable by the Mortgagee? Then, if the Mortgagee:
subsequently sells pursuant to the foreclosure order within 2 years, that is
another "disposal" chargeable to SSD?

The Comumittee submits that SSD should not be payable for any types of
enforcement actions taken by the Morigagee for again the very same reason
that no speculation element is involved, For the legislation to provide
otherwise would be prejudicial to the interests of both the mortgagee and the
morigagor, as any sale proceeds realized by the mortgagee will have to be
reduced by the amount of SSD payable by it (and ultimately any surplus back to
the Mortgagor). Moreover, the impact on banks if there is no exemption to
SSD will be that they may lend less in cases where they are financing a
mortgagor's purchase in order to take into account this contingent liability
within the first 2 years. That will affect real homebuyers.

The Law Society of Hong Kong
The Property Commititee
21 January 2011
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CB(1) 1536/10-11(03)

APPENDIX C

Stamp Duty (Amendment) (No, 2) Bill 2010

Committee Stage

Amendments to be moved by the Secretary for Transport and Housing

Clause Amendment Proposed

8 In the proposed section 29CA, in the heading, by deleting “Special
stamp duty chargeable with™ and substituting “Further provisions

on special stamp duty chargeable on™.

8 In the proposed section 29CA(3). by deleting “acquired” and

substituting “disposed of”.

8 In the proposed section 29CA(4), by deleting everything after “First

Schedule,” and substituting—
*the vendor acquired the residential property on—
{a) subject to subsections (4A) and (5)-—

(i) the date on which the vendor made a chargeable
agreement for sale (other than an instrument
referred to in paragraph (b) of the definition of
agreement for sale in section 29A(1)) for the
purchase of the property; or

(i)  (if the chargeable agreement for sale consisted of 2
or more instruments) the date on which the first of
those instruments was made; or

{b) in any other case—

(iy the date of the conveyance under which the
property was transferred to or vested in the vendor;
or

(i) (if the conveyance consisted of 2 or more



instruments) the date on which the first of those
instruments was made.”.

In the proposed section 29CA, by adding—

“(4A) If more than one chargeable agreement for sale was
made between the same parties and on the same terms
in respect of a residential property, the vendor acquired
the property on the date on which the first chargeable
agreement for sale was made.”.

In the proposed section 29CA(S)—
(a) by deleting “a person acquires any” and substituting “the
vendor acquired the™;

(b) by deleting “the person™ and substituting “the vendor™,

In the proposed section 29CA(6), by deleting everything after “First

Schedule,” and substituting—
“the vendor disposes of the residential property on—

(a) subject to subsection (6A), the date on which the vendor
makes a chargeable agreement for sale (other than an
instrument referred to in paragraph (b) of the definition
of agreement for sale in section 29A(1)) for the sale of
the property; or

(b) (if the chargeable agreement for sale consists of 2 or

more instruments) the date on which the first of those
instruments is made.”.

In the proposed section 29CA, by adding—

“(6A) If more than one chargeable agreement for sale is made
between the same parties and on the same terms in
respect of a residential property, the vendor disposes of
the property on the date on which the first chargeable
agreement for sale is made.”.



10

10

10

In the proposed section 29CA(9), by deleting “with a” and

substituting “on a”.

By adding before subclause (1)—
“(1A) Section 29D(1)}—
Repeal

“or issue a stamp certificate in respect of the

bR

convevance on sale”.”.

By adding—
“(3A) Section 29D(4)(a), after “head 1(1)"—
Add
“and (if applicable) (1AA)”.".

By adding—

“(4A) Section 29D(5)(a), after “head 1(1)"—
Add
“and (if applicable) (1AA)Y".”".

In the proposed section 29DA. in the heading, by deleting “Special
stamp duty chargeable with” and substituting “Further provisions

on special stamp duty chargeable on”.

In the proposed section 29DA(3), by deleting “acquired” and

substituting “disposed of ™.

By deleting the proposed section 29DA(4), (5) and (6).



10 In the proposed section 29DA(7), by deleting everything afier “First
Schedule,” and substituting—

“the transferor acquired the residential property on—
(a) subject to subsections (7A), (8), (3A) and (9B)—

(1) the date on which the transferor made a chargeabie
agreement for sale (other than an instrument
rcferred to in paragraph (b) of the definition of
agreement for sale in section 29A(1)) for the
purchase of the property; or

(i)  (if the chargeable agreement for sale consisted of 2
or more instruments) the date on which the first of
those instrument was made; or

(b) inany other case—

(iy the date of the conveyance under which the
property was transferred to or vested in the
transferor; or

(i) (if the conveyance consisted of 2 or more
instruments) the date on which the first of those
instruments was made.”.

10 In the proposed section 29DA, by adding—

“(7A) If more than one chargeable agreement for sale was
made between the same parties and on the same terms in
respect of a residential property, the transferor acquired
the property on the date on which the first chargeable
agreement for sale was made.”.

10 In the proposed section 29DA(&)—

(a) by deleting “a person acquires any” and substituting “the
transferor acquired the™;

(b) by deleting “the person” and substituting “the
transferor™.

10 In the proposed section 29DA(9), by deleting everything after “First



Schedule,” and substituting—

“the transferor disposes of the residential property on, subject
to subsections (9A) and (9B) and section 29CA(6) and (6A)}—

(a) the date of the conveyance on sale of the property under
which the property is transferred or divested from the
transferor; or

(b) (if the conveyance on sale consists of 2 or more
instruments) the date on which the first of those
instruments is made.”.

10 In the proposed section 29DA, by adding—

“(9A) In the case of a conveyance on sale of residential
property executed in pursuance of a chargeable
agreement for sale as referred to in section 29D(4), the
person named in the agreement as the purchaser (thar
purchaser)—

(a) acquired the property—

(i) on the date on which that purchaser
made a chargeable agreement for sale
{other than an instrument referred to in
paragraph (b) of the definition of
agreement for sale in section 29A(1))
for the purchase of the property; or

(i1) (if the chargeable agreement for sale
consisted of 2 or more instruments) the
date on which the first of thosc
instruments was made; and

(b) disposes of the proportion of the property to be
vested in the other person not named in the
agreement as a purchaser as referred to in
section 29D(4}—

(D) on the date on which the conveyance on
sale is executed; or

(ii) (if the conveyance on sale consists of 2
or more instruments) the date on which
the first of those instruments is made.

(9B) In the case of a conveyance on sale of residential



property executed in pursuance of a chargeable
agreement for sale as referred to in section 29D(5), a
person named in the agreement as one of the purchasers
(that person), if the conveyance on sale is not executed
in favour of that person—-

(a)

(b)

acquired that person’s proportion of the
property—

(i)

(i)

on the date on which that person,
together with the other person or
persons named in the agreement as a
purchaser or purchasers as referred to in
that section, madc a chargeable
agreement for sale (other than an
instrument referred to in paragraph (b) of
the definition of agreement for sale in
section 29A(1)) for the purchase of the
property; or

(if the chargeable agreement for sale
consisted of 2 or more instruments) the
date on which the first of those
instruments was made; and

disposes of that person’s proportion of the
property—

(1)

(iD)

on the date on which the conveyance on
sale is executed; or

(if the conveyance on sale consists of 2
or more instruments) the date on which
the first of those instruments is made.”.

10 In the proposed section 29DA(10), by adding “on sale™ after “the

conveyance” (wherever appearing).

10 In the proposed section 29DA(12)—

(a) Dby deleting “with a” and substituting “on a”;

(b) by adding “on sale” after “the conveyance™.



10

10

In the proposed section 29DA, by adding—

“(13A) Paragraphs (a), (b), (c) and (d) of section 291D(6) also
apply for the purposes of this section.”.

In the proposed section 29DA(14), by adding “on sale™ after “the

conveyance”.



