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SUBMISSION TO THE BILLS COMMITTEE – TELECOMMUNICATIONS (AMENDMENT) BILL 2001

Background

The Telecommunications (Amendment) Bill 2001 (the “Bill”) was introduced into the Legislative Council on 14 February 2001 and is now being examined by the Bills Committee.  This primary legislation will empower the Secretary for Information Technology and Broadcasting (the “Secretary”) and Telecommunications Authority (the “TA”) to allocate licences for 3rd generation mobile phones (“3G”).  On 13 February the Information Technology and Broadcasting Bureau (“ITBB”) issued a Legislative Council brief on the licensing framework for third generation mobile services (the “Framework”). 

When issuing the Framework, the TA took into consideration the experiences in Europe, ie the “success” of the European Governments in raising large sums of money from the auctions and the “mistakes” in letting the auction process get out of hand, with telcos paying large sums for the licences and being left struggling to raise finances to roll out their networks. 

The approach proposed in the Framework is unique in that a two stage selection process is envisaged, the first stage being a beauty parade followed by a second stage where selection is done by way of auction. 

In order to pass to stage two of the selection process, prospective licensees have to meet certain criteria, such as financial capabilities, investment, network rollout, service quality.  The aim of the first stage selection process is to ensure an acceptable level of quality of 3G networks and services by eliminating those that cannot meet set standards. 

The specific criteria for the stage one selection process envisaged by the Framework are yet to be announced. 

Stage two of the selection process will be achieved by way of auction.  The two stage selection process adopted by Hong Kong is novel and so is the actual method of auctioning which is by way of percentage royalty bidding (ie prospective licensees will have to bid a percentage of the future turnover they will receive from 3G operations).  This novel method of auctioning is seen as a way of tying in the government’s future income from 3G to the success of 3G.

A further auction is envisaged once the licences are allocated, in order to allocate frequencies.  This is a cash auction and a lot of uncertainty and anxiety exists as to the result of such an auction.  As in Europe, a cash auction may result in unreasonable bids being made and licensees getting cash-strapped by the end of the 3G licensing exercise. 

The thinking behind the Framework, ie to relieve the financial burden on the operators and to tie in the success of 3G to the licence payment and hence revenue for the Government, is to be commended but the legislation must ensure maximum clarity for the licensing process and that no arbitrary or unconstitutional powers are granted.

The Telecommunication (Amendment) Bill 2001
Under the current telecommunications legislation, the TA and the Secretary of the Government Secretariat (the “Secretary”) do not have the power to consider the fee to be paid for spectrum utilisation as a determining factor in the application of telecoms licences nor for the assignment of frequencies. 

The Bill’s aim is to give a number of powers to the Secretary and the TA to prescribe the level of spectrum utilisation fee and the method of determining that fee.

The Bill has five sections which are intended to amend or add to the Telecommunication (Amendment) Ordinance 2000 (the “Ordinance”). The specific sections of the Ordinance mentioned are section 7 (issue of licences), section 32H (power to allocate frequency), section 32I (spectrum utilisation fee) and section 34 (general provisions as to licences). 

As described in the Explanatory Memorandum of the Bill, the object is to: 

empower the TA to regard the spectrum utilisation fee as a determining factor in determining applications for licences; 

empower the TA to regard the spectrum utilisation fee as a determining factor in determining applications for the assignment; 

give the Secretary power to calculate the spectrum utilisation fee by auction or tender or any other method as the Secretary thinks fit; 

enable the Secretary to make regulations empowering the TA to specify the terms and conditions of the auction or tender; 

clarify the ambit of the TA’s power to specify and enforce the terms and conditions; 

restrict the TA not to consider any fees or sum to cancel, withdraw or suspend the licence; and 

state that the fee paid for spectrum utilisation is not refundable. 

Comments on the Bill

The Management and Technology Committee is concerned about the wide discretionary powers granted to the Secretary and the TA, such as:

the power given to the Secretary to determine in his discretion whether the method of calculating a spectrum utilisation fee should be by auction or tender or such other method as the Secretary thinks fit (see proposed new section 32I(2).

the power given to the TA to specify the terms and conditions of an auction or tender (see proposed new section 32I(2)). 

Despite the Framework put forward by ITBB on 13 February, the effect of these amendments would be that the Secretary could, at the last minute, decide to do away with the proposed hybrid method of selecting 3G licensees and go the auction route as Europe or just the tender route. 

In effect this means that despite all the industry consultations undertaken by OFTA and ITBB in 2000, the Secretary may decide on a method which would not benefit, or may even be detrimental to some operators. A possible way forward would be to amend this proposed  provision by tying any decision to a consultation process, and stating that any regulation so prescribed would be subject to industry consultation. A similar provision exists for spectrum management in s32G (2) of the Ordinance where Industry consultation is carried out “as is reasonable in the circumstances.”

Similar industry consultation provisions should be added for the terms and conditions of tender or auction to be formulated by the TA. 

The Bill also contains some general provisions as to licences in Section 5.

This section sets out that if a licence is cancelled, withdrawn, or suspended then the spectrum utilisation fee paid pursuant to s32I is not refundable. It does not, however, state what is to become of the licence fee still payable. According to the Framework, 3G licensees are to bind themselves to a long-term payment scheme for the duration of the licence (15 years).  It is therefore unclear what is to happen to such an obligation in the event of the operation of Section 5.  A provision clarifying the position on payment post-operation of section 5 should be included. 

This would provide the operators with some comfort that once their licence is cancelled, withdrawn or suspended they will no longer be bound to continue with the payment for the licence.
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