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(x)
which arises from circumstances occurring when a receipt has not been issued to the indemnified under rule 9 because of the failure of any principal to comply with any provision of these rules;

(xi)
which arises directly or indirectly from or is in any way connected with the fact that any Computer Equipment is not Year 2000 Compliant or any cost or expense incurred in preventing or remedying the same (except insofar as the Computer Equipment in question is not owned or operated by the indemnified or a company, the principal business of which is the provision of services ancillary to the indemnified's business of practising as a solicitor and such claim arises solely from advice which the indemnified has given to his clients in the course of his business of practising as a solicitor);

(d)
a direct or indirect loss by the indemnified of the amount of his fees or profit costs and disbursements;

(e)
a loss or expense incurred by the indemnified in connection with a claim against the indemnified, including a loss or expense however incurred whether in connection with the notification of the claim to the Company, the investigation of the claim by the Company or panel solicitor, the preparation of the defence and the defence of the claim and the settlement of the claim or in connection generally with the indemnified's obligations under paragraph 8(10) or otherwise, unless the Company has specifically agreed or specifically agrees in writing that it will pay them.  For the purpose of this subparagraph loss and expense includes costs incurred by the indemnified in producing or reproducing and delivering files and documents required by the Company and panel solicitors, the costs incurred by the indemnified in respect of attendance at any meeting or court of law and the value of time expended by the indemnified in connection with the activities mentioned in this subparagraph.


(3)
In subparagraph 2(c)(xi) (notwithstanding anything to the contrary in these rules) - 



(a)
"Computer Equipment" includes but is not limited to any or any combination or part of data, computer hardware, firmware, operating system, application, software, computer chip including microprocessor chip or embedded control logic which is integrated or incorporated into another product or component, and any equipment, system, medium or device for processing, transmitting, storing or retrieving data, irrespective of by whom it is owned or operated;



(b)
"Year 2000 Compliant" means that neither the performance nor functionality of any Computer Equipment is affected by any date or dates prior to, during or after Year 2000 and, in particular but without limitation, that - 




(i)
no value for current date will cause any interruption or error in operation;




(ii)
date based functionality must behave consistently for dates prior to, during and after Year 2000; 




(iii)
in all interfaces and data storage, the century in any date must be specified either explicitly or by unambiguous algorithms or inferencing rules; and




(iv)
Year 2000 must be recognized as a leap year.


(4)
The Company may at its discretion, having regard to all or any of the circumstances of any claim made against any indemnified as may seem relevant to the Company, waive the exclusion set out in subparagraph (2)(c)(xi) in respect of such claim (other than any claim arising from obligations attaching to that indemnified as a result of acting as a director or officer of any company, the principal business of which is not the provision 



of services ancillary to the indemnified's business of practising as a solicitor) in the event that that indemnified has completed and submitted to the Company before 30 September 1999 a questionnaire in a form to be determined by the Company to the satisfaction of the Company.

2. 
Determination of limit of Indemnity
  
(1) 
The Indemnity covers that part of the indemnified's loss that exceeds the deductibles referred to in subparagraph (2) up to a sum not exceeding the difference between such deductibles and $10,000,000 in respect of any one claim.

  
(2) 
The deductibles for the purpose of subparagraph (1) are‑

(a) 
where the indemnified is a sole practitioner at the relevant date, the first $30,000 in respect of any one claim;

   
(b) 
where the indemnified is a partnership, in respect of any claim against that partnership or its predecessors in business, the first $20,000 of any one claim multiplied by the number of principals in the firm at the relevant date;

   

(c) 
in addition to sub‑subparagraph (a) or (b), $15,000 of any one claim multiplied by the number of assistant solicitors and consultants in the firm at the relevant date.

  
(3) 
Notwithstanding subparagraph (2), the aggregate of the amounts set out in subparagraph (2)(a) or (b) and (c) in respect of any firm shall not exceed the first $200,000 of any one claim.

3. 
Extent of former solicitors Indemnity
  
(1) 
(a) 
Where a former solicitor ceased to be a solicitor in Practice in Hong Kong on or before 30 September 1986, he shall be provided with Indemnity for that part of his loss which exceeds the relevant amount set out in sub‑subparagraph (b) up to but not exceeding the relevant amount set out in sub‑subparagraph (c) in respect of any one claim.

   

(b) 
Such former solicitor shall not be provided with Indemnity by the Company in respect of‑

     


(i) 
the first $20,000 of any one claim where he was in Practice as a sole practitioner at the date when he ceased to be a solicitor in Practice in Hong Kong;

    


(ii) 
the first $10,000 of any one claim where he was in Practice as a partner at the date when he ceased to be a solicitor in Practice in Hong Kong;

    


(iii) 
the first $5,000 of any one claim where he was in Practice as an assistant solicitor or consultant at the date when he ceased to be a solicitor in Practice in Hong Kong.

   

(c) 
The Indemnity under sub‑subparagraph (a) shall not in respect of any one claim exceed the difference between the relevant amount set out in sub‑subparagraph (b) and $10,000,000 or any of the following amounts, whichever is the smaller‑

     


(i) 
if such former solicitor was in Practice as a sole practitioner immediately before he ceased to be a solicitor in Practice in Hong Kong, $550,000;




(ii) 
if such former solicitor was in Practice as a sole practitioner immediately before he ceased to be a solicitor in Practice in Hong Kong and one or more assistant solicitors or consultants were employed in the Practice, $550,000 plus an amount of $200,000 multiplied by the largest number of assistant solicitors and consultants employed at any one time in that Practice within the 12 months preceding the date on which the sole practitioner ceased to be a solicitor in Practice in Hong Kong;

    


(iii) 
if such former solicitor was in Practice in partnership immediately before he ceased to be a solicitor in Practice in Hong Kong, an amount of $350,000 multiplied by the number of partners in that partnership immediately before he ceased to be a solicitor in Practice in Hong Kong;

    


(iv) 
if such former solicitor was in Practice in partnership immediately before he ceased to be a solicitor in Practice in Hong Kong and one or more assistant solicitors or consultants were employed in that Practice, an amount of $350,000 multiplied by the number of partners in that partnership plus an amount of $200,000 multiplied by the largest number of assistant solicitors and consultants employed at any one time in that Practice within the 12 months preceding the date on which he ceased to be a solicitor in Practice in Hong Kong;

     


(v) 
if such former solicitor was in Practice as an assistant solicitor or consultant immediately before he ceased to be a solicitor in Practice in Hong Kong, $200,000.

  
(2) 
(a) 
Where a former solicitor ceased to be a solicitor in Practice in Hong Kong on or after 1 October 1986, he shall be provided with Indemnity for that part of his loss which exceeds the amount set out in sub‑subparagraph (b) up to but not exceeding the difference between the relevant amount set out in sub‑subparagraph (b) and $10,000,000 in respect of any one claim.

   

(b) 
For the purpose of sub‑subparagraph (a), such former solicitor shall not be provided with Indemnity in respect of‑

    

(i) 
the first $30,000 of any one claim where he was in Practice as a sole practitioner at the date when he ceased to be a solicitor in Practice;

   


(ii) 
the first $20,000 of any one claim where he was in Practice as a partner at the date when he ceased to be a solicitor in Practice in Hong Kong;

   


(iii) 
the first $15,000 of any one claim where he was in Practice as an assistant solicitor or consultant at the date when he ceased to be a solicitor in Practice in Hong Kong.

4. 
Related costs
  
For the purpose of calculating the indemnified's loss in any one claim, related costs shall be aggregated with the sum paid in respect of such claim and claimant's costs.

5. 
Recoveries subsequent to claim settlement
  
All recoveries or payments recovered or received subsequent to a claim settlement shall be applied as if recovered prior to such settlement and all necessary adjustments shall then be made between the indemnified and the Company.

6. 
Maximum liability of the fund
  
(1) 
The aggregate liability of the fund for all claims arising from the same act or omission (whether or not made or intimated or arising out of circumstances notified during the same indemnity period) against any Practice or any member of that Practice or both entitled to Indemnity under these rules shall in no event exceed in total the Indemnity limit determined in accordance with paragraph 2.

  
(2) 
If a payment exceeding the Indemnity limit is made to dispose of any claim or claims for loss (including relevant costs) the amount of any such relevant costs shall be limited to such proportion of such relevant costs as the Indemnity limit bears to the amount of the payment so made.

7. 
Non‑compliance
 
(1) 
Where non-compliance with any of these rules by the indemnified results in prejudice to the handling or settlement of a claim to Indemnity whether or not the prejudice would have entitled the Company to refuse to provide Indemnity in respect of the claim under paragraph 1(c)(vii), the indemnified shall upon request reimburse to the Company on behalf of the fund the difference between any sum paid out of the fund in respect of that claim and the sum which would have been paid in the absence of the prejudice and interest on the amount of the difference so paid from the date of the payment thereof at the same rate as allowed for a judgment debt from time to time under Section 49 of the High Court Ordinance (Cap.4) and each principal in such indemnified shall be jointly and severally responsible to the Company for such reimbursement accordingly.

  
(2) 
It shall be a condition precedent of the right of the Company on behalf of the fund to such reimbursement that it shall first have provided full Indemnity for the indemnified by payment (up to the limits contained in paragraphs 2 and 3) in or towards satisfying, or in or towards enabling the indemnified to satisfy the claim and claimants' costs in accordance with the terms hereof.

8. 
General Conditions
  
(1) 
(a) 
The indemnified shall not admit liability for, or settle, any claim falling under rule 10 or incur any costs or expenses in connection therewith without the prior consent of the Company (such consent not to be unreasonably withheld), and subject to sub‑subparagraph (c) shall procure that the Company shall be entitled at the fund's own expense at any time to take over the conduct in the name of the indemnified of the defence or settlement of any such claim, including any claim in respect of which the indemnified may become entitled to partial indemnity under any insurance with any insurers and any claim which but for paragraphs 2(2), 3(1)(b) or 3(2)(b) would have fallen within the scope of the Indemnity provided by these rules.

   

(b) 
Subject to sub‑subparagraph (c) and to the limitation on the amount of the fund's liability contained in paragraphs 2 and 3, if the indemnified unreasonably refuses to consent to or to accept any proposed settlement made by the Company or continues any legal proceedings in connection therewith the fund's liability to provide Indemnity to the indemnified shall be limited to the amount for which the claim against the indemnified could have been so settled plus any related costs incurred up to the date of such refusal.

   

(c) 
Neither the indemnified nor the fund is required to contest legal proceedings relating to a claim unless a Queen's Counsel or Senior Counsel  who has been mutually agreed on by the parties, or, failing agreement, a Queens Counsel or Senior Counsel who has been appointed by the President of the Society, has advised that the proceedings should be contested.

  
(2) 
The indemnified shall procure that notice to the Company shall be given in writing as soon as practicable of‑

   

(a) 
any claim under rule 10 made during the period of indemnity against the indemnified;

   

(b) 
the receipt by the indemnified of notice from any person of any intention to make any such claim.

  
(3) 
The indemnified shall also give notice in writing to the Company of any circumstances of which the indemnified becomes aware during the period of indemnity and which may (whether during or after the period of indemnity) give rise to any such claim.

  
(4) 
Any notice to be given to the Company under subparagraph (2) or (3) must be received by the Company not later than the last day of the period of indemnity during which such claim is made, notice is received or circumstances become known, except that the Company may, in its sole discretion, accept such notification not later than 60 days following the last day of such period of indemnity.

  
(5) 
If notice is given to the Company under subparagraph (2)(b) or (3), any claim subsequently made (whether during or after the period of indemnity) pursuant to such an intention to claim or arising from circumstances so notified shall be deemed to have been made at the date when such notice was given.

  
(6) 
The Company on behalf of the fund waives any rights of subrogation against any employee of the Practice save where those rights arise in connection with a dishonest or criminal act by that employee.

  
(7) 
Notices to the Company to be given hereunder shall be deemed to be properly made if given to the Company at its registered office or to such other person or body as the Society may from time to time determine.

  
(8) 
If the indemnified shall prefer any claim to Indemnity out of the fund knowing the same to be false or fraudulent as regards amount or otherwise the Indemnity shall become void only in respect of such fraudulent claim or that fraudulent part of an otherwise valid claim.

  
(9) 
For the avoidance of doubt, any adjustment by way of claims loading which may at any future date or in respect of any future period be may by reference to any claim or claims first made or intimated during any period of indemnity is not loss arising from any such claim or claims under rule 10 and shall in no event be recoverable hereunder.

  
(10) 
On request the indemnified shall give all information and assistance that the Claims Committee may reasonably require-

(a)
in considering whether the indemnified is entitled to Indemnity out of the fund in respect of a claim which is made against the indemnified, or which may arise from a notice or circumstance of which notice is given to the Company under subparagraph (2) or (3); or

(b)
in handling a claim which is made against the indemnified or a notice or circumstance of which notice is given under subparagraph (2) or (3).

9.
Special condition
Where the issue of a receipt under rule 9 has been withheld or delayed due to the failure of any principal to comply with any provision of these rules and while such receipt remains unissued a claim has been made or intimated against the indemnified in respect of which such indemnified would otherwise have been entitled to be provided with Indemnity, then subject to paragraph 1(2)(c)(x), the Company shall provide such Indemnity by payment (up to the indemnity limit determined in accordance with paragraph 2) in or towards satisfying or enabling the indemnified to satisfy the claim and related costs and the firm shall thereafter upon request reimburse to the Company on behalf of the fund the whole or such part as the Company may request of any payment so made and interest on the amount of any payment so made from the date of the payment thereof at the same rate as allowed for a judgment debt from time to time under Section 49 of the High Court Ordinance (Cap.4) and each principal in such firm shall be jointly and severally liable to the Company for such reimbursement accordingly.
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