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On 6 August 2004, I gave my decision in respect of a review
by the Joint and Several Liquidators of Gold Delta
Development Limited (“the company”). The review relates to
my decision in disallowing the remuneration claimed by the
secretaries under invoice mno. D15610. In my decision, T
confirmed that the liquidators wexe not entitled to charxge
separately for work done by their secretaries. I also
directed the ligquidaters to render a written explanation as
to whether the liquidators had given a 10 per cent reduction
in relation to the charge out rate claimed by the fee
garners as required by the court order dated 11 February
2003.

On 13 September 2004, the liquidator wrote to the court im
compliance with the court’s directiomns. ¥From the said
letter, it tramspired that the subject inveice under review,
namely, D15610, in fact, relates to remuneration of the
provigional liguidators appointed under section 154 (1la) of
the Companies Ordinance, Cap.32 (“the Ordinance”). &g such,
the gaid invoice, D15610 should not have been submitted by
the Official Receiver to the court for determination or
taxation as remuneratiocn of the provisional liguidatoxs
appointed under zection 194(1A) should be dealt with by the
Official Receiver under section 1$6(1a).
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Sectiqn 196 {14) reads as follows:

“A provisional ligquidater appointed under section

194 (1A} shall be remunerated (a), in accordance with a
scale of fees approved from time to time by the
Official Receiver; or (b), om such other basis as the
Official Receiver appreoves in writing.”

According to the said letter from the liguidators, the court
made a winding-up order against the company and appointed
the Official Receiver as the provisiomal ligquidator of the
company on 27 December 2000. On the same day, Mr Nicholas
Hill and Mr Damian Hodgkinson were appointed joint and
several provigional ligquidators of the company by the
Official Receiver under section 1%4({1A) of the Ordinance.
As the assets of the company appeared to be less than
$200,000, an application was made by the provisionmal
liquidators for a summary procedure order pursuant to
section 227F of the Ordinance.

The summary procedure ozrder was granted on 10 January 2002.
However, it was subsequently revealed that the company
assete exceeded 5200,000 in value. As such and on 8
September 2002, the joint and several liquidators applied to
the court for a recission of the summary procedure order,
and thig was granted on 14 September 2002. Under section
227F(2), of the Ordinance, the summary procedure order would
be treated as if it had not been made.

On 11 February 2003 and pursunant to an applicaticn made by
the provisional ligquidators, the court appointed Mr Hill and
Mr Briscee as the joint and several liguidators of the
company. and following the reacission of the summary
procedure order, and the order for the appointment of
liguidators dated 11 February 2003, the appointment of the
provisional ligquidators effectively ceased on 10 February
2003.

However, as the subject invoice D15610 relates to the
remuneration of the provisional liguidators for the peried
from 27 Decewber 2000 to 31 December 2001, such invoice
should have been referred to the Official Receiver for
approval under section 196 (1a) of the ordinance. And the
conrt does not have jurisdiction to tax such invoice.

The same applies to the other 8 invoices submitted by the
Official Receiver to the court- for taxation, namely, D15386,
D14787, D15357, D155%3, D13474, D13017, D12500, D127385.
However, Miss McKenna for the Official Receiver takes 2
different view of the matter. She submitted to the court
that despite the wordings of sectiom 196 (1A), the court does
have inherent jurisdiction to fix the remuneration of the
provisional ligquidators.
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She submitted to the court that it has jurisdiction to
exercise a supervisory role over the provisional liquidator,
and that would extend to a supervisory role concerning the
remuneration of the provisional liguidater who is an officer
of the court.

Miss McKenna submitted that on a strict literal
interpretation of section 196 (1A), it arguably confines the
role of the Official Receiver to £fixing the basis of the
remuneration only and gives the Official Receiver no locus
to determine the gquantum.

And on a purposive interpretation, Miss McKenna submitted
that section 196 (1A) allows the Official Receiver to set the
basis and fix the quantum. Miss McKenna further submitted
that under the purposive interpretation of gection 196 (1A)
and also based on the inherent jurisdiction of the court,
+he Official Receiver shall bave recourse to the court for
taxation in the following situations: (a)}), where there is
substantial dispute, or (b), where the -amount of assets
involved or of remuneration/expemses claimed proves to be
substantial, or (c), where the Official Recelver considers
it otherwise appropriate. :

Miss McKennma argued that if .the court does not accept this
purposive interpretation, the literal interpretation of
section 196 (1A) must be taken to mean that the Official
Receiver can only determine the basis and quantum falls to
be determinmed by the court under sectiom 196(2) of the

ordinance.

With respect, I do not agree with the submissions of

Miss McKenna above. In my view, there are two types of
appoiatment of provisional liquidators under the Companies
Ordinance. First, appointment under secticn 133 and second,
appointment under section 194 (1A) of the ordinance.

Section 193(1) of the ordinance reads as follows:
wsubject to the proﬁisions of this section, the court
may appoint a ligquidator provisionally at any time
after the presentation of a winding-up petition.”
Subsection (2) reads:
wThe appointment of a provigional liquidator may he
made at any time before the making of a winding-up

order, and either the Official Receiver or any other
fit person may be appointed.”

Subsacticon (3) reads:
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“Where a liquidator is provisionally appointed by the
court, the court may limit and restrict hig powers by
the order appointing him.”

Saction 154 (1aA) reads as follows:

wWhere the Official Receiver is the provisicnal
liquidator of the company, by virtue of subsection (1)
(a), and is of the opinicn that the property of the
company is not likely to exceed in wvalue $200,000, he
may, ' at any time, appoint ome or more persons as
provigional liquidators in his place.”

T have no doubt that in xespect of the provislonal
liquidators appointed by the court under section 193 of the
ordinance, the court does have inherent jurisdiction to
determine the remuneration of the provisional liquidator,
during the entirety of his term of office, whether pre or
post the making of a winding-up ozrder. This is, in fact,
the decision of Le Pichon J, a2s she then was, in Re
Peregrine Investment Holdings Limited, HCOCW20, 22 and 32 of
1998. This is an unreported decision dated 27 May 1959 at
page 9.

But for provisional liquidators appointed by the Official
Receiver pursuant to section 194(13), it iz, in my view, a
completely different category, and the question of
remuneration is governed by the express provieion of section
196 (1A). .

As Teferred to above, section 196{1A) expressly stated that
a provisional liquidator appointed under section 154 (1la)
shall be remunerated in accordance with a scale of fees
approved from time to time by the Official Receiver, or on
such other bazis as the Official Receiver approves in
writing.

I would emphasise that under sectiocn 196{1a), the word
“ghall” is used, which in my view, means that the ,
provisional liquidator appointed by the QEficial Receive
under section 194 (1a) musgt be remunerated in accordance with
the terms of section 196 (13d). :

In my view, the fixing of the basis of remuneration by the
Official Receiver must necessarily include the calculation
of the quantum according to the basis of remuneration fixed
by the Official Receiver. In my judgment and on the clear
wordings of section 196 (1A), the court has no jurisdiction
to determine the remuneration of the provisiomal liquidatozrs
appointed by the Official Receiver pursuant to gection

184 (1A) of the ordinance.

Tn the course of the argument, Miss McKenna has referred
the court te the case of Re Kansa General International
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Insurance and Re Peregrine Investment Holdings Limited in

support of her contentien that the court has inherent
jurisdiction to fix the remuneration of the provisional
liguidators. But it should be noted that in both these
cages cited, the provisional liquidators were appointed by
the court, not by the Official Receiver pursuant to smection
194 (1) of the ordimnance.

And as the court has no jurisdiction to deal with the
subject invoice under review as well as the other eight
inveices above, I now rescind my decision in respect of the
review. I also regcind the certificate of taxation dated
13 Junme 2003 in respect of all the above invoices which
includes the subject invoice under review, namely, D15610.

(Proceedings from 11.38 am not required)

Hearing concludes - 11.38 am

28 October 2004

I/we cerzify that to the best of onr ahility and
gkill, the foregeing is a true transeript of the
apdie recording of the above proceedings

fQ’ULg Ea.n
Dated: 5 November 2004

g

TOTAL P.89



