The Law Society’s Submission for a Review of the Legal Aid in Criminal Case Rules

The present system for remunerating solicitors in criminal legal aid cases was introduced in the 1970’s.  It has its roots in a time when only the Legal Aid Department instructed barristers to represent defendants in criminal cases.  As the volume of Legal Aid cases grew, the Department increasingly instructed private firms of solicitors to take over the preparation of criminal defences.  Solicitors were paid on a similar basis to barristers instructed by the Department : a brief fee for the first day of trial and a smaller fee for each subsequent day in court. 


The result is that solicitors are not paid for their principal work, which is preparing a criminal case for a court hearing.  Instead they are paid for how long a trial lasts.


The Legal Aid in Criminal Cases Rules, do not permit payments to solicitors for preparation work, such as reading the case papers, interviewing defendants and taking their instructions.  No proper allowance is made for preparation work because of the artificial “Brief and refresher” system stipulated by the Rules.


The proper preparation of a case for trial is fundamental to the working of our criminal justice system.  Preparation should result in the case running smoothly at court and the trial taking the least possible time.  


The present system is impractical, inefficient and is not cost effective because it only takes into account the number of days in court.   This cannot be in the interest of providing efficient and effective legal services.   


There is no other criminal legal aid system of which we are aware that operates such a system.   However, we appreciate that the Director of Legal Aid is bound by the Legal Aid in Criminal Cases Rules which were enacted over 30 years ago.


Reform of the system should aim at the better allocation of resources in remunerating work actually done and not simply the number of days the trial lasts.  This would not necessarily increase the budget for Legal Aid in criminal cases.  There should also be an avenue of appeal against the Director of Legal Aid’s assessment of fees payable to a solicitor.  At present there is no such right.  


The existing system needs careful review.  The proper forum for this would be the Rules Committee set up under the Criminal Procedure Ordinance.  This committee has representatives from the judiciary, the Legal Aid Department, the Department of Justice, the Bar Association and the Law Society.


We ask the Legislative Council to endorse that such a review should take place.

