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 Lands Department

Legal Advisory & Conveyancing Office

Land supply section

Mezz Floor, Murray Building,

Garden Road, Hong Kong.

Messrs.

Solicitors

Central

Hong Kong

Dear Sirs,

Kowloon Inland Lot No.

(


)

With reference to your application, I return herewith one copy of (a) the draft Statutory Declaration, and (b) the draft Agreement for Sale and Purchase, both duly approved as amended.

I hereby consent to your client 

Company Limited (hereinafter called “the developer”) under the Conditions of Exchange No.

governing the above lot, to enter into Agreements for Sale and Purchase for the residential Units of 

and Car Parking Spaces of Phase 

of the above development (the term “Units” in this consent letter includes these residential Units and where the context so admits or requires only those Car Parking Spaces sold together with a residential Unit) being erected on the above lot subject to the following conditions :-

(a)
(i)
Consent is given in respect of the Units effective on the date of this letter;

(ii) Where the developer or any of its shareholders (which for this purpose includes any parent, associated or holding company) is a member of the Real Estate Developers Association of Hong Kong (the Association), Government expects that the developer will conduct the sale of all unsold units in the Phase I of the above development on the lot in accordance with the voluntary procedures agreed between the Government and the Association.  These procedures relate inter alia to the arrangements for advertising the units on sale, postal balloting, limited selection of flats by limited companies whether registered in Hong Kong or elsewhere (including no change of directorships before completion of the Assignment) and careful monitoring of any units allocated to private purchasers;

(iii) Where the developer or its shareholders etc. are not members of the Association, then Government still expects that the developer will conduct the sale of unsold units in the Phase I of the above development on the lot in accordance with the voluntary agreements described above and if you are in any doubt as to exactly what these are, I will be happy to provide details;

(iv) The detailed conditions in this letter are to be interpreted and applied subject to any necessary required variations as to the matters covered by the voluntary procedures referred to above.

(b) Except where otherwise stated below, each Agreement for Sale and Purchase is in the approved form.

(c) (i)
Subject to conditions (i) and (v)(i) of this letter below, each Agreement for Sale and Purchase must be signed by the purchaser within 3 working days of signing the preliminary agreement and by the developer within a further 7 working days thereafter; and

(ii) each Agreement for Sale and Purchase shall be signed, stamped and lodged for registration in the Land Registry within one calendar month from the date of the preliminary agreement.

(d) None of the terms of the Agreement for Sale and Purchase is altered without my prior written approval.

(e) The Agreements for Sale and Purchase are executed under seal by 

Finance Company Limited.

(f) The Statutory Declaration by

of Messrs.


of Messrs.

of Messrs. 


and 


of Messrs.


, Solicitors, in the approved form is registered by memorial in the Land Registry prior to entering into the first Agreement for Sale and Purchase.

(g) (i)
Subject to paragraph (ii) below, if your firms cease to act for the developer in respect of the Phase I of the development on the above lot or any part thereof, and sale by the developer of the Units, no further sales of any of the Units may take place until the developer has instructed another firm of solicitors to act in the sale of the Units and a further statutory declaration in the form referred to in condition (f) of this letter has been made by a partner of the substituted firm of solicitors appointed by the developer and it has been registered in the Land Registry; and

(ii) in the event of the developer instructing any other firm or firms of solicitors to act on its behalf in the sale of certain Units on the lot, then they shall not act in that sale until a partner of the firm concerned has made a statutory declaration in the form referred to in condition (f) of this letter, subject to amendment only of the relevant personal details, and it has been registered in the appropriate Land Registry.

(h)
(i)
The preliminary agreement must be expressed to be a non-binding agreement on the purchaser (except for the right to deduct 5% of the purchase price in the circumstances described in condition(i)(i) below) and the “preliminary deposit” or “reservation fee” paid to the developer (hereinafter referred to as “preliminary deposit” and which shall include any additional sum paid under condition (m)(vi)) upon the signing of a preliminary agreement will be by way of cashier order at approximately 10% of the average purchase price of all Units put on sale at any one time, but must not be less than 8% or not more than 12% of the purchase price of the respective Units and the full amount so paid will be handed over to you as stakeholder within three working days of its receipt by the developer; and

(ii) only the following persons shall be allowed to enter into preliminary agreements with the developer :-

(1) the successful applicants in the ballot whose legal identity documents have been registered and who have selected a Unit in accordance with condition (m) hereof,

(2) the private purchasers referred to in condition (t) hereof, and

(3) the purchasers who have successfully selected or acquired any of the unsold Units referred to in conditions (1)(iii) and (s)
hereof respectively.

(i)
(i)
Only the person signing the preliminary agreement will be permitted to sign the Agreement for Sale and Purchase (if a person who has signed a preliminary agreement does not, for whatever reason, execute the formal Agreement for Sale and Purchase, the developer shall refund to him the amount of any preliminary deposit already paid by him less an amount of 5% of the purchase price of the Unit in respect of which he signed the preliminary agreement);

(ii) subject to condition (m)(ii) hereof, no attorney, trustee or nominee of any kind by the purchaser can be accepted by the developer for the purpose of signing the Agreement for Sale and Purchase or the subsequent execution of the Assignment; and

(iii) once a preliminary agreement has been entered into, subject to condition (1)(ii) below, the developer shall not withdraw from or cancel it and must complete the formal Agreement for Sale and Purchase of the unit specified in the preliminary agreement except in any case where the intending purchaser who has signed the preliminary agreement does not sign the formal Agreement for Sale and Purchase.

(j) The right of the developer to deduct the amount specified in condition (i) above, to retain 5% of the purchase price in the event of subsequent cancellation of the Agreement for Sale and Purchase in accordance with condition (1)(ii) below and the requirement for the purchaser to pay a further instalment of an amount equal to the difference between the actual preliminary deposit paid for the Unit and 20% of the purchase price, must all be stated prominently on the face of the preliminary agreement and in any sales brochure or price-list which the developer may issue to the public.

(k) (i)
Other than a mortgage or charge of the respective Units, no resale, subsale or any transfer of the benefit of the Agreement for Sale and Purchase by the purchaser prior to the completion of the sale and purchase and the execution of the Assignment of the Units shall be permitted whether by way of direct or indirect reservation, right of first refusal, option, trustee, power of attorney, nomination or any other method whatever, conditional or unconditional or any agreement to do so and the Assignment must be executed by the developer only in favour of the persons referred to in condition (h)(ii) hereof; and

(ii) the developer will specify in any preliminary agreement for a Unit that the person who signs the Agreement for Sale and Purchase of that Unit will be required to covenant with the developer in the Agreement for Sale and Purchase to the effect that such person will not sub-sell the Unit or transfer the benefit of the Agreement for Sale and Purchase in any manner whatsoever or enter into any agreement so to do before the completion of the sale and purchase of the Unit and execution of an Assignment of that Unit.

(l)
(i)
The Agreement for Sale and Purchase does not provide for any sums of money, other than the permitted deposit, to be paid before the date of the Agreement;

(ii) The Agreement for Sale and Purchase provides that (a) a further instalment of an amount equal to the difference between the preliminary deposit and 20% of the purchase price will be paid by the purchaser to the developer within 14 days of the date of the said Agreement and (b) in the event of the developer agreeing to cancel the Agreement for Sale and Purchase in any manner whatsoever, the developer retains 5% of the purchase price of the Unit and the purchaser is liable for the developer’s costs of such cancellation; and

(iii) any Unit which has been sold by the developer but in respect of which the relevant Agreement for Sale and Purchase is subsequently cancelled shall be offered for sale in the same manner as set out in condition(s) in relation to unsold units.

(m) The sale of the Units is conducted by personal registration in a way which avoids any disorder being created in any street or public place, and in particular the following measures shall be taken by the developer :-

(i)
commencing at any time within the period of one week prior to the commencement of the sale of Units, the developer shall register the names and original legal identity documents of all prospective purchaser attending in person (without any limit on the number of persons who may register during this period, except with my separate written approval) together with a cashier order, subject to paragraph (vi) below, for the amount of preliminary deposit at an approved designated sales offices 1)










2)







3)





or any other place which I may approve at a time and in a way which avoids any queue extending outside the sales offices into any street or public place and for this purpose the developer will ensure that the number of Units on sale on any one occasion will be limited to the potential number of prospective purchasers who can reasonably be registered and accommodated within the sales offices or within the building in which the sales offices are located and in particular will comply with paragraph (v) below;

(ii) only one such registration shall be allowed for each person and subject to condition (w) only one residential Unit (together with not more than 2 residential car parking spaces, where appropriate) per registration may be reserved from the Units available for purchase by such person.  No such registration shall be transferable.  No nominee, proxy, attorney or other agent may apply for registration or select a Unit on behalf of a prospective purchaser and, except as hereinafter provided, photocopies of identity documents will not be accepted for registration purposes by the developer (Provided that an additional person or persons may be permitted to be registered in addition to the purchaser attending in person on adequate proof to the developer of a close family connection and the developer imposing a condition that the individual who has registered in person must personally sign the preliminary agreement and Agreement for Sale and Purchase which will be completed in joint names of all the parties and for this purpose only may photocopies  of the identity documents of the additional person(s) be accepted for registration);

(iii) at the time of registration, each prospective purchaser shall be allocated a number in the strict sequence of their registration so as to entitle him to return to the sales office(s) mentioned in paragraph (i) above at the time of the sale to personally select a Unit for purchase from those (if any) remaining unsold, subject to paragraph (iv) below;

(iv) on completion of registration and prior to selection of flats, the developer will at random rearrange by some means, whether electronically or otherwise, all registration numbers so as to result in a new sequence of registration numbers which randomly determines the priority of prospective purchasers for selection of Units, which will be published at the sales office(s) and in major newspapers prior to selection of Units;

(v) the developer will provide a suitable venue(s) of sufficient size for registration and sales to accommodate all prospective purchasers taking into account the number of Units to be offered for sale and will employ sufficient sales staff and/or security staff to carry out the above registration and selection of Units to deal with the number of people queuing at any time, whether within usual office hours or not so that adequate control of prospective purchasers to the satisfaction of the Royal Hong Kong Police is maintained both before and during the registration of prospective purchasers and selection of Units and will ensure dispersal of the public on completion of registration; and

(vi) notwithstanding paragraph (i) of this condition, where a purchaser has registered and produced a cashier order for the preliminary deposit in respect of a particular Unit or category of Units, but at the time of selection of Units, the purchaser has an opportunity to select a different Unit (in place of but not in addition to the original Unit specified) in the same sales release (which for this purpose includes any additional Units put on sale by the developer under condition (q) below as part of the same sales exercise) then the purchaser may add to his original preliminary deposit by cash or personal cheque a sufficient sum to be the deposit on the different Unit if it is greater, the additional sum will be subject to condition (n) of this letter as if it was part of the encashed proceeds of the cashier order.  

(n)
The cashier orders referred to in condition (m)(i) hereof may be encashed by you subject to the following conditions:

(i) all the proceeds shall be paid into an account with a licensed bank held by you in trust for the developer, and the proceeds shall not be transferred to the developer;

(ii) after the respective formal Agreements for Sale and Purchase have been signed by the purchasers in respect of the Units purchased by them, the proceeds in the said account relating to those Units shall be applied as deposit and in part payment of the purchase price of each Unit and shall be held by you as stakeholder;

(iii) all unencashed orders (if any) or the encashed proceeds shall be returned by you in full but without interest to the unsuccessful applicants and those successful applicants who have chosen not to purchase any of the relevant Units, not later than 14 days after the completion of the selection of the relevant Units; and

(iv) an undertaking in writing to observe and comply with paragraphs (i), (ii) and (iii) above shall be given by you in favour of the Director of Lands and the undertaking shall be delivered to me prior to the commencement of registration in accordance with condition (m)(i) hereof.

(o) Not less than 7 working days prior to the commencement of registration in accordance with condition (m)(i) hereof, the developer shall make available to the public at the designated sales offices :

(i) sales brochures complying with Land Office Circular Memorandum No.101 as amended by Legal Advisory and Conveyancing Office Circular Memorandum No.4 and containing a prominent statement that:

(a) the cashier orders tendered by applicants at the time of registration will be encashed and the proceeds thereof held or refunded by you in accordance with condition (n)(i), (ii) and (iii) and that no interest thereon shall be paid to the applicants,

(b) a further instalment of an amount equal to the difference between the preliminary deposit and 20% of the purchase price must be paid within 14 days of signing the formal Agreement for Sale and Purchase, and

(c) in the event of the vendor, at the request of the purchaser, agreeing (at his own discretion) to cancel the sale and purchase by way of Cancellation Agreement or any other means which has the effect of cancelling the Agreement for Sale and Purchase or the obligations of the purchaser thereunder in consideration of the vendor agreeing to do so, the vendor will retain the sum of 5% of the total purchase price of the Unit (and any parking space) in addition to payment by the purchaser of all legal costs, charges or disbursements (including stamp duty, if any) incurred by the vendor in connection with the cancellation of the sale and purchase; and

(ii) the price list or list of all Units offered for sale to the public at any one time except as provided in condition (q) hereof; and the developer shall at the same time send one copy of the sales brochure and price list(s) to me and one copy to the Consumer Council.

(p) The developer must not offer for sale less than the number of Units which have been advertised for sale on each occasion and must not withdraw any Units from such sale.

(q) Additional Units may be offered for sale on the same occasion provided that they are not offered at a different price or prices from the initial release unless the revised price list is made available to the public at the latest during normal office hours on the day preceding the offer of  such additional Units.

(r) (i)
In any advertisement for the sale of Units the developer must specify the net number of Units exclusively available for sale to the public as well as the number of Units in the development which have been reserved for sale to private purchasers (whether or not in the same block or blocks being advertised) and at the times of registration of prospective purchasers and selection of Units the developer must prominently display the same details of the number and locations of the Units offered for sale to private purchasers and which will not be available for sale to members of the public; and

(ii) the developer must send one copy of the advertisement referred to in paragraph (i) above that appears in the printed media to me not later than one day after the said advertisement first appears.

(s) In the event of there still  remaining unsold Units (excluding car parking spaces) after the balloting and selection procedure has been completed and all registered applicants have had an opportunity to select a Unit and have either done so or declined, the unsold Units can be offered directly to the general public but only by the developer or an agent acting on his instructions (and not on its own account) on a first come, first served basis and subject to all the conditions of this consent, except as to registration and balloting, but limited to one Unit (and 2 car parking spaces) per purchaser (as provided in condition (m)(ii) above) but if the unsold Units are subsequently included in another public sales exercise then all the conditions of the consent for that exercise will apply to those Units, for the avoidance of doubt these remaining Units must be made available to the public and cannot be used to increase the number of Units for private sale, nor can they be allocated to private purchasers under this consent.

(t) (i)
Not more than 10% of the total Units (for the purpose only of calculating the maximum number of Units that may be reserved for sale to private purchasers, car parking spaces shall not be included in the total number of Units) in the development and which are the subject of this consent letter may be reserved for sale to private purchasers (who must be natural persons only and must not include any company or incorporated body of any kind whatever) but limited to one Unit (and 2 car parking spaces) per purchaser (as provided in condition (m)(ii) above) and in accordance with (ii) below in which event the additional conditions (u) and (v) will also apply to those Units; for the avoidance of doubt, private sales of Units together with car parking spaces will be limited to not more than 2 residential car parking spaces per Unit; and

(ii) no Unit may be sold to private purchasers except those Units specified in the Schedule to be submitted to me in writing prior to the first preliminary agreement being signed in respect of those Units and which may be reserved for sale only to those private purchasers whose names and identity documents are set out against the Units (a name and identity document can be deleted from the Schedule and substituted by another only with my prior written agreement).

(u) The preliminary deposit in respect of Units sold only to private purchasers referred to in condition (v) below shall be paid by cashier order and shall be dealt with as in condition (n) above as for public purchasers.

(v) (i)
Where any Unit has not been made available by the developer for public sale and is to be sold under the terms of this consent to any private purchaser (hereinafter referred to as “THE PRIVATE PURCHASER”), subject to conditions (h)(i), (i)(i) and (l)(ii) of this consent, then a preliminary agreement must be signed by the parties and a preliminary deposit paid on the same terms and conditions as deposits from the public set out in condition (h)(i) above (except that condition (m)(vi) will not apply to private purchases) not later than the day of selection of Units and the Agreement for Sale and Purchase must be signed by the developer in favour of THE PRIVATE PURCHASER and no other person, whether acting as agent, attorney, nominee or in any other capacity, not later than 5 working days after the signing of the preliminary agreement and the sales of the respective Units must be completed by assignment in favour of THE PRIVATE PURCHASER only and no other person PROVIDED that where any public sale of less than the total number of Units in the development takes place, Agreements for Sale and Purchase in respect of any private sales which have been arranged prior to this public sale must be signed and deposits paid for them not later than the day of public selection of Units in the public sale, whether or not those Units in the private sales are in the same block or blocks as the Units which are to be on public sale; and

(ii) for the purpose of this condition only, this consent extends only to the Agreement for Sale and Purchase entered into between the developer and THE PRIVATE PURCHASER in respect of that Unit and shall not operate as consent for any subsequent transaction whatsoever in respect of that Unit or any interest therein (other than a mortgage or charge for the purchase price thereof).

(w) The developer must not enter into any Agreement for Sale and Purchase in respect of a car parking space except together with undivided shares in the lot in respect of a residential Unit subject to this consent PROVIDED THAT the developer may enter into an Agreement for Sale and Purchase in respect of a car parking space with a person who has already entered into an Agreement for Sale and Purchase in respect of undivided shares in the lot in respect of a residential unit the subject of this consent, PROVIDED FURTHER THAT a maximum of two car parking spaces may be sold to the purchaser of any one Unit and this condition shall apply equally to public and private sales.

(x) For the purpose of monitoring compliance with these conditions, including completion of the assignment in favour only of the original purchaser, a plain, unaudited report on the conduct of the sales proceedings and result of the balloting and selection of flats must be submitted by you within 7 working days of selection of Units, to be followed by a formal report audited by an independent professional person within 1 month of selection of Units to LACO Headquarters, 2/F Murray Building, Garden Road, Hong Kong (Attention: Senior Land Conveyancing Officer/HQ) specifying the total number of Units put up for sale, the number of applications, method and result of the ballot and selection of Units (including car parking spaces) and the number of Units taken up by successful applicants.  You must also submit a monthly (unaudited) return as per the Annex hereto setting out the progress of the sale of all Units.  The first monthly return setting out the position as at 

should reach me not later than 

even if none of the Units has yet been sold to private purchasers or offered for public sale.  Thereafter the returns must be updated on a monthly basis and reach me not later than the 10th working day of subsequent months until agreements for the sale of all the Units prior to compliance have been completed.

(y) The approved form of Bank Undertaking returned herewith is executed by


and the same is registered in the Land Registry prior to entering into the first Agreement. After registration, the Bank Undertaking must be forwarded to me for retention.


Please draw the developer’s attention to the fact that the consent is personal to the developer only and will be deemed to have been automatically withdrawn upon any assignment of the lot or any part thereof.


This consent is given at my sole discretion under the Conditions of Exchange No.    of the lot and may be withdrawn at any time at my discretion, and is likely to be if the terms hereof are not strictly observed by the developer or any purchasers who have been sold any Units by private sale.







   Yours faithfully,







for Director of Lands














          IN THE MATTER of (here insert the particulars of the property)





                                                  and





          IN THE MATTER of the Oaths and Declarations Ordinance





I,                                         of                                       , solicitor,

do hereby solemnly and sincerely declare as follows :-





(1)       I am a partner in the firm of                                 , solicitors, which has been instructed by                      ("the Owner") to act in connection with the sale of units now in the course of construction, on the above-mentioned property ("the Development").




* delete if inapplicable
(2)     I make this Statutory Declaration on behalf of my firm for the purpose of obtaining consent to the sale of units in he Development ("the Consent") under the provisions of the Conditions of *Sale*/Grant*/Exchange*/New Grant No. _______ */as modified by an Exclusion Order/a Modification Letter dated ___ and registered in the Land Registry/ .............. New Territories Land Registry by Memorial No. ...................... under which the above-mentioned property is held from the Government of the Hong Kong Special Administrative Region ("the Grant")  




*delete if inapplicable
(3)(a)  In accordance with instructions received from the Owner my firm has drawn up the form of Sale and Purchase Agreement for the sale of units in the Development and it is now produced to me marked A-1 and exhibited hereto.  I have personally examined the form produced to me and marked Exhibit A-1 and declare that *[except insofar as any variations have been approved by the Legal Advisory and Conveyancing Office ("LACO")] its contents in all respects accord with the standard form of Agreement for Sale and Purchase at Appendix IX to LACO Circular Memorandum No. 40.




*delete if inapplicable
    (b)   My firm has received instructions from the Owner to prepare the form of Deed of Mutual Covenant incorporating a Management Agreement (if any) for the sale of units in the Development.  I have personally examined the form thereof and produced to me marked Exhibit A-2, and I hereby declare that *[except insofar as any variations have been approved by LACO] its contents 





           (i)      in all respects accord with :-








(a) the guidelines set out in Land Office Circular Memorandum No. 91 as amended by Legal Advisory and Conveyancing Office ("LACO") Circular Memoranda Nos. 4, 4A and 9.

(b) all the conditions of the Grant; and

          (ii)     are not in any respect contrary to any of the said guidelines [except as aforesaid] nor to any of the conditions of the Grant.




[phased developments]

Amend as applicable to fit the actual method adopted referred to in (5)

Amend as applicable to fit the actual method adopted referred to in (5), if applicable

Delete as applicable

Delete as applicable

Applicable where financing is by way of B/M

Applicable where unsecured loans have been financed by thrid parties

Applicable where Bank Undertaking is submitted as evidence of financing 


(4)     Mr.                          of Messrs                               , the authorised person for the Development for the purposes of the Buildings Ordinance has issued his certificate -

          (a)  that the building plans of the Development have been approved by the Building Authority under the Buildings Ordinance;

           (b)    that the foundations of the proposed building(s) within the     Development have been completed;

(c) that consent to commence building works on the superstructure of the building(s) has been issued by the Building Authority in Form BD103 under the provisions of section 14 of the Buildings Ordinance;

(d)   that building works on the superstructure of the building(s) within the Development have commenced/will commence on the              day of         19       ;

(e)   as to the total construction costs of the Development under the Memorandum of Agreement relating to the building contract covering the Development entered into between the Owner and _________________;

(f)    as to the cost expended and what remains to be expended to complete the Development;

(g)  as to the stage the work has reached at the date of the  certificate;

(h)   that the conditions of the Grant can be complied with by the      day of        19      ; [in relation to the Building(s) which are the subject of this Consent];  and

(i) as to the total gross floor area of the Common Areas (as hereinafter defined) and the total gross floor area of the Development.

(j)    as to the gross floor area of each of the units and the total gross floor area of all the units of the Development.

The certificate in question, a copy of the letter of approval of the building plans by the Building Authroity, a copy of Consent in Form BD 103 and a copy of the said Memorandum of Agreement are now produced to me and marked A-3, A-4, A-5 and A-6 respectively and are exhibited hereto.

(5)  I hereby further declare that the Owner/authorised person/surveyor has confirmed to me that the number of undivided shares to be allocated under the said Deed of Mutual Covenant incorporating a Management Agreement (if any) to the common areas and amenities as specified in Special Condition(s) No(s) __________ of the Grant ("the Common Areas") shall bear the same proportion to the total number of undivided shares of the Development as the total gross floor area of the Common Areas bears to the total gross floor area of the Development as certified by the authorised person/surveyor named below and that the number of shares to be allocated to each unit of the Development for the purpose of determining the liability of the owner of each such unit in respect of the payment of the expenses and charges for the maintenance and management of the Development shall bear the same proportion to the total number of shares so allocated to all the units of the Development as the [gross floor area]/ [value] of the respective unit bears to the total [gross floor area]/ [value] of all the units of the Development as certified by the architect/authorised person/surveyor named below. [A copy of the certificate  issued by Mr.                     of Messrs                 ,  the authorised person of the Development as to the basis on which the undivided shares in the lot have been calculated and the gross floor area of each of the units and the total gross floor area of all the units of the Development is now produced to me and marked A-7 and exhibited hereto.] [A copy of the certificate issued by Mr.                of Messrs                , a professional member of the Royal Institute of  Chartered Surveyors, Hong Kong Branch/Hong Kong Institute of Surveyors as to the basis on which the undivided shares in the lot have been calculated and the value of each of the units and the total value of all the units of the Development adopted for this purpose has been produced to me and marked A-7 and exhibited hereto.]

( )     To finance the balance of the development costs, a building mortgage/a debenture dated                and registered in the Land Registry/               New Territories Land Registry ("the Building Mortgage") has been entered in to between the Owner and                

("the Mortgagee") to cover the full balance of the amount to be expended and my firm has received confirmation from the Mortgagee

as to the amount remaining  as to the amount remaining undrawn and a copy of the confirmation is now produced to me marked A-8 and exhibited hereto.  The Mortgagee has undertaken to inform my firm in the event of any of the facilities still remaining being cancelled for any reason other than drawings pursuant to the Building Mortgage or payment of the development cost from other sources.

(  )
In the event of the Mortgagee advising my firm of the cancellation of the facilities for any reason and unless my firm holds sufficient funds in the stakeholders' account as provided in the Sale and Purchase Agreement marked Exhibit A-1 to finance the balance of the construction costs, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.

(  )
To finance the development cost, unsecured loans have been made and are to be made to the Owner by [name of Financier(s)] ("the Financier(s)").  My firm has received confirmation in writing from the Financier(s) that he/they will not call back any loans made or to be made to the Owner until the Development has been completed and that, if necessary, the Financier(s) will provide all further finance to enable the Owner to complete the Development.

(  )
In the event of the Financier(s) advising my firm that he/they will not, or will not be able to, finance the construction of the Development for any reason by providing the balance of the construction costs, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly. 

(  )    [Name             of             Bank] has undertaken with the Government of the Hong Kong Special Administrative Region that if the Owner shall be unable to finance the completion of the Development they will upon written request by the Director of Lands advance to the Owner an amount not exceeding HK$                      or the amount of construction costs remaining to be expended to complete the Development as certified by the said authorised person (whichever shall be the lesser) to enable the Owner to complete the whole of the Development.  A copy of the Undertaking is now produced to me marked "A-" and exhibited hereto.

(  )    My firm further undertakes that all sums paid by purchasers of units in the Development will be held by my firm as stakeholders and will not be released save in accordance with provisions set out in the Sale and Purchase Agreement marked Exhibit A-1.




(  )
I further declare that my firm has received confirmation from the Owner that the sales brochure has been/will be made available to the prospective purchasers and in accordance with the Consent given in consequence of this Declaration will contain, inter alia, the information about the Development required under Paragraphs II 11.3.1(a) and (b) in the Annex to LACO Circular Memorandum No. 40 and the copies of the same have been/will be sent to the Consumer Council, the Secretary for Housing and the Estate Agents Authority.

(  )
In the event of my firm ceasing to act in respect of the Development and the sale of units therein, my firm undertakes to inform the Director of Lands and recognizes that the Consent given in consequence of this Declaration will be deemed to have been cancelled insofar as the units unsold at that time are concerned and I have informed the Owner accordingly.

(  )
My firm further undertakes that we will check the terms and contents of all signed preliminary agreements in respect of units which have been sold and for which we are instructed by the purchaser to prepare formal Agreements for Sale and Purchase and will satisfy itself that the terms of any preliminary agreement do not breach any conditions of the Consent of the Director of Lands for the sale of units in the Development.  My firm will not act for either party in the sale of any unit in respect of which the terms of the preliminary agreement are in breach of the Consent given and my firm will immediately notify the Director of Lands of any such breach with details of the units concerned.  I acknowledge that any breach of the Consent apparent on the face of the preliminary agreement will immediately act as a suspension of the Consent for the whole of the Development and that my firm will immediately inform the vendor that no further sales of units in the Development shall take place until the Director of Lands has confirmed in writing that the Consent is reinstated in respect of the unsold units.

AND I MAKE this Statutory Declaration conscientiously believing the same to be true, by virtue of the Oaths and Declarations Ordinance.

 





*Delete if inapplicable

Recitals

Interpretation

*Applicable only if Director of Lands' consent has been granted for sales in phases, and delete if inapplicable

*Delete if inapplicable

*Delete if inapplicable

*Delete if inapplicable

*Delete if inapplicable

*Delete if inapplicable

Sale and purchase

*Delete if inapplicable

Purchase price

Completion of Building/

Development, extension of time, rescission, Certificate of Compliance

*For phased development

*Insert AP's estimated date of compliance

*This phrase is to be inserted in phased development only

Completion

Possession

Risk

Requisition on title

Government Grant

Warranties

A schedule of fittings and finishes conforming with para. 11.3.1(a) of the Annex to this LACO CM must be included in this Agreement

*Delete if inapplicable

Rights of Purchaser

Cancellation of Agreement

Good title

Documents of title

Costs and 

disbursements of agreement

*Delete as appropriate

Stamp duty etc.

Time of the essence

Default of Purchaser

Default of Vendor

Deed of Mutual Covenant

Costs of DMC

Alteration of building plans

Adjustment of undivided shares

Utility deposits

Alteration of standard terms

Registration

*Insert date of preliminary agreement

No [further] mortgage by Vendor

Release of purchase price

Notices

Defects

Provisions to survive Assignment

Public holiday etc.

*[Financier]

*Delete if inapplicable

Marginal notes

Certification of value

Stamp duty Ordinance



This Agreement is made the         day of                                                BETWEEN the Vendor *[the Financier] and the Purchaser whose particulars are set out in Schedule 1.

WHEREAS :-

(1)
The Vendor is obliged under the Government Grant to erect and complete upon the land before the [  ] day of [              ] the Development in all respects complying with the General and Special Conditions contained in the Government Grant.

or

(1)
Under the Exclusion Order the Vendor is obliged to erect and complete not later than the [   ] day of [              ] the Development on the land in accordance with the building plans.

(2)
For the purpose of selling and assigning various parts of the Development certain undivided shares of and in the land have been allocated to such parts, such shares being subject to adjustment by the Vendor under Clause 21.

(3)
The Vendor has obtained the consent of the Director of Lands to enter into (inter alia) this Agreement for the sale of the Property.

NOW IT IS HEREBY AGREED AS FOLLOWS :-

1.
(1)
In this Agreement including the recitals the following expressions shall have the following meanings except where the context otherwise permits or requires:-



(a)
"Authorised Person" means [     ], and this expression shall include any other authorised person or persons as defined in Section 2(1) of the Buildings Ordinance for the time being appointed by the Vendor in his place.



(b)
*["Building" means the building or buildings comprised in [Phase [      ] of] the Development of which the Property forms part.]



(c)
*["Building Mortgage" means the [             ] dated the[                    ] day of [    ] made between the Vendor of the one part and [           ] of the other part registered in the Land Registry/[            ] New Territories Land Registry by Memorial No.[     ].]



(d)
"Building plans" means the general building plans and specifications prepared by the Authorised Person and approved by the Building Authority under Reference No. [   ] and includes any approved amendments thereto.



(e)
"Certificate of Compliance" means the certificate issued or to be issued by the relevant Government authority to the effect that all the positive obligations of the Vendor under the Government Grant in relation to the land have been fulfilled.



(f)
"Construction Cost" means :-




(i)
any amount incurred or paid to any contractors or suppliers for work done, or materials or goods supplied, in connection with the construction of the Development and in rendering the Development fit to qualify for the issue of the Occupation Permit *[and the Certificate of Compliance]; and




(ii)
any other amounts (including professional fees) which (in the opinion of the Authorised Person) need to be incurred by the Vendor in order to complete the construction of the Development in accordance with the building plans and in rendering the Development fit to qualify for the issue of the Occupation Permit *[and the Certificate of Compliance];



(g)
"Deed of Mutual Covenant" means the document to be registered in the Land Registry/[                             ]     New Territories Land Registry by which the rights, interests and obligations of all or any of the co-owners of the land and the Development among themselves are defined and incorporates a Management Agreement (if any).



(h)
"Development" means the [insert brief description of the development giving as much information as reasonably practicable so that a purchaser will have a general understanding as to the nature and composition of the development, the communal and recreational facilities provided therein, other special features (if any), etc.] now being constructed or to be constructed on the land in accordance with the building plans and intended to be known as ["                      "].



(i)
*["Exclusion Order" means the Exclusion Order dated the [     ] day of [    ] and registered in the Land Registry/[     ] New Territories Land Registry by Memorial No.[   ].]



(j)
"expiry date of the Building Covenant Period" means the date by which the Development is required to be completed under the Government Grant/Exclusion Order on the land or any extended period granted by the Government.



(k)
"Government" means the Government of the Hong Kong Special Administrative Region.



(l)
"Government Grant" means the Government Grant document specified in Schedule 2.



(m)
"land" means all that piece or parcel of land known and registered in the Land Registry/[            ] New Territories Land Registry as [Insert lot number].



(n)
"Occupation Permit" means that written permission to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development to be occupied and includes a Temporary Occupation Permit.



(o)
"Office hours" means 10:00 a.m. to 4:30 p.m. on weekdays and 10:00 a.m. to 12:00 noon on Saturdays.



(p)
*["Phase [  ]" means the phase of the Development comprising [Blocks  ].]



(q)
"Property" means the property described in Schedule 3.



(r)
"Temporary Occupation Permit" means the temporary permit to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development or any part thereof comprising the Property to be occupied.



(s)
"Saleable area" means :-




(i)
in relation to a unit enclosed by walls, the floor area of such unit (which shall include the floor area of any balconies and verandahs), measured from the exterior of the enclosing walls of such unit except where such enclosing walls separate two adjoining units in which case the measurement shall be taken from the middle of those walls, and shall include the internal partitions and columns within such unit; but shall exclude the common parts outside the enclosing walls of such unit Provided That if any of the enclosing walls abut onto a common area, then the whole thickness of the enclosing walls which so abut shall be included;




(ii)
in relation to any cockloft, the floor area of such cokloft measured from the interor of the enclosing walls of such cockloft;




(iii)
in relation to any bay window which does not extend to the floor level of a unit, the area of such bay window measured from the exterior of the enclosing walls or glass windows of such bay window and from the point where the bay window meets the wall dropping to the floor level of a unit but excluding the thickness of such wall;




(iv)
in relation to any carparking space, the area of such carparking space (the dimensions of which are more particularly set out in Schedule 3) measured from the interior of its demarcating lines or enclosing walls, as the case may be;




(v)
in relation to any yard, terrace, garden, flat roof or roof, the area of such yard, terrace, garden, flat roof or roof measured from the interior of their boundary lines, and where the boundary consists of a wall, then it shall be measured from the interior of such wall;




where the Property consists of any of the above-mentioned items, the saleable area of each of such items shall be specified and described separately in Schedule 3.



(t)
"Statutory Declaration" means the Statutory Declaration of the solicitor for the Vendor registered in the Land Registry/[        ] New Territories Land Registry by Memorial No. [  ] in support of the application for the consent of the Director of Lands to sell the Property.


(2)

In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.

2.
The Vendor shall sell and the Purchaser shall purchase the Property TOGETHER with the right in common with the Vendor or other person or persons claiming through, under or in trust for the Vendor to use for the purpose of access to and egress from the Property the lifts, entrance hall, staircases and landings in the Development and such of the passages therein intended for common use and serving the Property and the appurtenances thereto and TOGETHER with all rights of way (if any) and other rights and all privileges, easements and appurtenances thereunto belonging or appertaining AND all the estate, right, title, interest, property, claim and demand whatsoever of the Vendor in and to the Property EXCEPTING AND RESERVING unto the Vendor and its successors and assigns other than the Purchaser the right to the exclusive use, occupation and enjoyment of the whole of the Development *[including the external walls (if any) of the Property] SAVE AND EXCEPT:-


(a)
the Property; and


(b)
such areas and facilities (if any) as may be designated as common areas or common parts and facilities in the Deed of Mutual Covenant or are intended for common use.

3.
(1)
The purchase price shall be the sum set out in Schedule 4 and shall be paid by the Purchaser to the Vendor's solicitors as stakeholders in the manner set out in Schedule 4.


(2)
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out in Clause 26, such money shall be deemed to have been paid by the Purchaser to Messrs. [     ] as agents for the Vendor.


(3)
In the event of the Purchaser being required pursuant to Schedule 4 to pay the balance of the purchase price when the Vendor is not at that time in a position validly to assign the Property to the Purchaser for whatever reason, the Purchaser shall be entitled to withhold such payment until the Vendor is in a position validly to assign the Property and has given at least 14 days' notice in writing to that effect to the Purchaser Provided that where the Purchaser has opted for payment of the full balance of purchase price within       



days of the signing hereof in accordance with Schedule 4 then this sub-clause (3) shall not apply.


(4)
In respect of each payment of the purchase price or any part thereof required to be made hereunder, the Purchaser shall deliver to the Vendor's solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in the Hong Kong Special Administrative Region in favour of the Vendor's solicitors for the relevant amount.


(5)
Subject to sub-clause (3) but without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by the Hong Kong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.

4.
(1)
The Vendor shall :-



(a)
continue the construction of the Development with all due expedition;



(b)
comply with the requirements of the Building Authority and of any other relevant Government authority relating to the Development; and



(c)
complete the Building/Development in all respects in compliance with the conditions of the Government Grant *[in so far as they relate to the Building] and the building plans on or before the *[             ] day of [                  ] subject to such extensions of time as may be granted by the Authorised Person in accordance with sub-clause 5(a).


(2)
The Vendor shall complete the Development in all respects in accordance with the building plans by the expiry date of the Building Covenant Period.  If at any time it appears likely in the opinion of the Authorised Person that the Development will not be completed by the expiry date of the Building Covenant Period the Vendor shall promptly apply for and obtain such extension of time for completing the Development as shall be required and shall pay any premium to the Government for such extension.  The Vendor shall notify the Purchaser of such application and the terms of extension granted within 30 days of each event.


(3)
If the Vendor fails to apply for and obtain any necessary extension of time for completing the Development under sub-clause (2) and fails to complete the Development by the expiry date of the Building covenant Period, the Purchaser shall be entitled, *[unless the completion of the sale and purchase herein has taken place], in addition to any other remedy that he may have, to give the Vendor notice in writing in that behalf to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by the Hong Kong and Shanghai Banking corporation Limited from time to time from the date or dates on which such amounts were paid to the date of repayment, the repayment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.


(4)
(a)
Subject to sub-clause (4)(b), if the Vendor fails to complete the Building/Development by the date specified in sub-clause (1)(c) as extended by any extensions of time granted by the Authorised Person under sub-clause (5)(a), the Purchaser shall be at liberty by notice in writing to the Vendor to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by the Hong Kong and Shanghai Banking Corporation Limited from time to time from the date or dates on which such amounts were paid up to the date of repayment, the repayment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.



(b)
If the Purchaser does not rescind this Agreement under sub-clause (4)(a) within 28 days from the date specified in sub-clause (1)(c) or any extended date, he shall be deemed, without prejudice to his rights under sub-clause (4)(c) hereof, to have elected to wait for completion of the Building/Development.  In such event the Vendor shall pay to the Purchaser interest at the rate of 2% per annum above the prime rate specified by the Hong Kong and Shanghai Banking Corporation Limited from time to time on all amounts paid under this Agreement from the date following the date or extended date specified in sub-clause (1)(c) or any extended date up to the date of completion of the Building/Development.  Such interest shall be paid or allowed as a credit to the Purchaser in respect of the purchase price on completion of the sale and purchase.



(c)
If the Building/Development is not completed in accordance with the building plans and the other provisions of this Agreement within a period of 6 months from the date specified in sub-clause (1)(c) or any extended date under sub-clause  (5)(a), the Purchaser shall be at liberty either to rescind this Agreement in which event the provisions of sub-clause (4)(a) relating to repayment and interest shall apply or to await the completion of the Building/Development in which event the provisions of this sub-clause (4)(b) relating to the payment of interest shall apply.


(5)
(a)
The Vendor shall be entitled to such extensions of time for completion of the Building/Development beyond the date stated in sub-clause (1)(c) as shall be granted by the Authorised Person and appear to him to be reasonable having regard to delays caused exclusively by any one or more of the following reasons:-




(i)
Strike or lock-out of workmen;




(ii)
Riots or civil commotion;




(iii)
Force majeure or Act or God;




(iv)
Fire on other accident beyond the Vendor's control;




(v)
War; or




(vi)
Inclement weather and for the purpose of this Agreement inclement weather means rainfall in excess of 20 millimetres in a twenty-four hour period (mid-night to mid-night) as recorded at the Hong Kong Observatory, a Rainstorm Black Warning is issued or the hoisting of Typhoon Signal No.8 or above at any time between the hours of 8:00 a.m. and 5:00 p.m.



(b)
The Vendor shall notify the Purchaser in writing within 14 days from the issue of any such extensions of time granted by the Authorised Person and furnish the Purchaser with a copy of the relevant certificate of extension.


(6)
The Vendor shall apply in writing for a Certificate of Compliance or the consent of the Director of Lands to assign in respect of the Building/Development within 14 days of his having completed the Building/Development as stipulated in sub-clause (1)(c) above.


(7)
For the purpose of this Clause the issue of a Certificate of Compliance or consent to assign by the Director of Lands shall be conclusive evidence that the Building/Development has been completed or is deemed to be completed as the case may be and nothing in this sub-clause shall preclude the Vendor from proving that it has complied with sub-clause (1)(c) above by any other means.

5.
(1)
The Vendor shall notify the Purchaser in writing that he is in a position validly to assign the Property within one month of the issue of the Certificate of Compliance or the consent of the Director of Lands to assign, whichever shall first happen.


(2)
The sale and purchase shall be completed at the offices of Messrs. [                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               ] during office hours within 14 days of the date of the notification to the Purchaser that the Vendor is in a position validly to assign the Property to the Purchaser.


(3)
Where the Purchaser under this Agreement is not the assignee personally executing the Assignment of the Property from the Vendor, the Purchaser is hereby required to disclose such information as will enable the Vendor to set out at length in the Assignment full details (including identity card numbers and full addresses) of all confirmors, nominees, sub-purchasers or other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration and including any commissions, reservation or agents fees or any other amount which any of the parties knows has been paid or given to any person in connection with any intermediate transaction in addition to the consideration payable to the Vendor for the assignment under this Agreement, and in the event of the failure of the Purchaser and any other intermediate party failing to provide the required information to the satisfaction of the Vendor, the Vendor may notwithstanding anything to the contrary contained in Clause 6 hereof refuse to complete the assignment in favour of any assignee other than the Purchaser under this Agreement without incurring any liability for damages or otherwise to the Purchaser or any of the intermediate parties, whether disclosed or not.

6.
Subject to Clause 5 hereof, on completion of the sale and purchase, the Vendor and all other necessary parties (if any) will execute a proper assurance of the Property to the Purchaser free from incumbrances but subject to the Government Grant.  Subject as hereinafter mentioned, the Purchaser shall on completion of the sale and purchase be entitled to vacant possession of the Property, all outgoings including management fees up to and inclusive of the completion date being paid by the Vendor.

7.
The Property shall as between the Vendor and the Purchaser remain at the Vendor's risk until the date fixed for completion of the sale and purchase in Clause 5.

8.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation, be at liberty to cancel the sale on giving to the Purchaser or his Solicitors at least 14 days' notice in writing to that effect, in which case unless the objection or requisition shall have been in the meantime withdrawn, the sale shall on the expiry of the notice be cancelled and the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.

9.
(1)
The Property is sold subject to and with the benefit of the Government Grant, for the term of years created thereby and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein.


(2)
No error, mis-statement or mis-description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error, mis-statement or mis-description relates to a matter materially and adversely affecting the value or user of the Property.

10.
The Vendor hereby warrants :-


(a)
that consent in writing for the Vendor to enter into this Agreement has been obtained under the Government Grant;


(b)
that at the date hereof (i) the building plans have been duly approved, (ii) the Authorised Person has duly certified that the foundations of the Building/Development have been completed, (iii) the consent of the Building Authority has been given under the Buildings Ordinance to commence building works on the superstructure of the Building/Development and (iv) to the best of the Vendor's knowledge no impediment exists which would prohibit or impede the completion of construction of the Building/Development within the time specified in Clause 4(1)(c);


(c)
that the fittings and finishes specified in Schedule 5 shall, on or before completion of the construction of the Building/Development, be incorporated into the Property Provided Always that if the Vendor is prevented by force majeure or other reason beyond his control from obtaining such fittings and finishes, other fittings and finishes certified by the Authorised Person to be of comparable quality may be substituted;



(d)
that subject to Clause 20 the Property will on completion of the construction of the Building/Development be as shown on the     attached hereto and the saleable area will be as specified in Schedule 3;



(e)
that on completion of the Development the Vendor shall provide the communal *[and recreational] facilities set out in Schedule 6.

11.
(1)
The Purchaser shall at any time before completion of the sale and purchase be at liberty to:-



(a)
subject to sub-clause (2) hereof, sub-sell the Property or transfer the benefit of this Agreement without any interference or charges by the Vendor or anyone claiming under or through the Vendor;



(b)
charge or mortgage the Property for the purchase money thereof Provided Always that notice in writing of any such charge or mortgage is given to the Vendor or his solicitors;



(c)
instruct any firm of solicitors of his choice to act for him in this Agreement and the subsequent Assignment to the Purchaser and in the event that the Purchaser instructs solicitors other than the Vendor's solicitors to act for him, each party shall pay its own solicitors' costs of and incidental to this Agreement and the subsequent Assignment to the Purchaser (including all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment).


(2)
The Purchaser hereby covenants with the Vendor that in the event that the Purchaser sub-sells the Property or transfers the benefit of this Agreement in any manner whatsoever and whether by written or unwritten agreement before the completion hereof, the Purchaser will procure from the sub-purchaser, donee, nominee, beneficiary, attorney or other transferee whomsoever a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in such other agreement to the effect that such sub-purchaser or other transferee whomsoever shall (i) disclose, by setting out at length in the sub-sale Agreement for Sale and Purchase or other agreement whatsoever, full details (including identity card numbers and full addresses) of all confirmors, nominees and other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration including any commission, reservation or agents fee or any other amount which any of the parties knows has been paid or given over to any person in addition to the consideration payable to the Vendor for the assignment and (ii) will procure from any subsequent sub-purchaser or other transferee a covenant, in the subsequent sub-sale Agreement for Sale and Purchase or impose a binding obligation in any other agreement, having similar effect as this Clause 11(2).


(3)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with the cancellation of this Agreement.

12.
(1)
The Vendor shall at his own expense show a good title to the Property and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor's possession relating to other property retained by the Vendor as well as to the Property, pay the cost of such certified copies.


(2)
The Purchaser shall raise no objection if the Vendor's interest in the Property is an equitable interest and not a legal estate.

13.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.

14.
(1)
Subject to the provisions of Clause 11(1)(c), all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment to the Purchaser shall be borne and paid by the *Purchaser/Vendor.


(2)
All stamp duty and registration fees payable on this Agreement (if any) and the subsequent Assignment shall be borne and paid by the Purchaser.


(3)
The professional fees for the plan to be annexed to the Assignment shall be borne and paid by the Purchaser.

15.
Time shall in every respect be of the essence of this Agreement.

16.
(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 4 or any interest payable hereunder within 7 days of the due date, the Vendor may (subject to Clause 3(3)) give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.


(2)
Upon the determination of this Agreement pursuant to sub-clause (1):-



(a)
the sum paid by the Purchaser under item (i) of Schedule 4 by way only of deposit shall be forfeited to the Vendor; and



(b)
where the Purchaser has entered into possession of the Property, the Vendor shall become entitled to re-enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hong Kong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.


(3)
Upon determination of this Agreement under sub-clause (1) the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending such resale shall be borne by the Purchaser and such deficiency and expenses shall be recoverable by the Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.

17.
In the event of the Vendor failing to complete the sale in accordance with the terms and conditions hereof, it shall not be necessary for the Purchaser to tender an Assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.

18.
On completion of the sale and purchase, the Purchaser shall EITHER enter into a Deed of Mutual Covenant with the Vendor to define their respective rights and obligations of and in the land and the Development and to make provisions for the management of the Development and to make provisions for the management of the Development OR at the Vendor's option accept an Assignment of the Property from the Vendor subject to and with the benefit of the Deed of Mutual Covenant entered into by the Vendor with another purchaser or purchasers in respect of the land and the Development.  Such Deed of Mutual Covenant shall follow closely the draft exhibited to the Statutory Declaration subject however to such modifications as are necessitated by changes in the building plans, any adjustment of the undivided shares, a change in the management company and the like.  The provisions of the Deed of Mutual Covenant shall not conflict with the Guidelines set out in Land Office Circular Memorandum No. 91 as amended from time to time unless otherwise permitted by the Director of Lands.

19.
The Purchaser shall pay to Messrs. [       ] the costs of and incidental to the Deed of Mutual Covenant in accordance with the scale of costs prescribed in the Solicitors (General) Costs Rules which include the costs for the provision of a certified copy of such Deed of Mutual Covenant to the Purchaser.

20.
(1)
Notwithstanding anything hereinbefore contained, the Vendor hereby reserves the right to alter the building plans whenever the Vendor considers necessary Provided That the Vendor shall notify the Purchaser in writing of such alteration if the same affects in any way the Property as soon as the same has been approved by the Building Authority.  If as a result of such alteration, the saleable area of the Property or any part thereof according to such amended plans shall differ from the saleable area specified in Schedule 3, then the purchase price shall be adjusted in proportion to the variation of the saleable area of the parts of the Property affected Provided That if the increase or reduction in the saleable area of the Property or any part thereof shall exceed 5% of the saleable area thereof as specified in Schedule 3, then the Purchaser shall be at liberty to rescind this Agreement in which event all moneys paid by him hereunder shall be returned to him with interest theron at the rate of 2% per annum above the prime rate specified by The Hong Kong and Shanghai Banking corporation Limited from time to time from the date or dates of payment to the date of repayment.  The Purchaser shall exercise his right of rescission by notice in writing to the Vendor within 30 days of the Purchser being notified in writing by Vendor of the approval of such amended plans by the Building Authority, and if no such notice is received by the Vendor within such time, the Purchaser shall be deemed to have accepted such plans.


(2)
Any dispute as to –



(a)
the extent of any variation in the saleable area under sub-clause (1), or



(b)
the extent of any adjustment of the purchase price as a result thereof, or



(c)
whether the proviso to Clause 10(c) has been complied with and, if it has not, as to the extent of the damages which should be paid



shall first be referred to the Authorised Person for a decision thereon.


(3)
If either party is dissatisfied with the decision of the Authorised Person, such party shall within 14 days of the decision being communicated to him give to the other party notice of his intention to refer the matter to another authorised person as defined in Section 2(1) of the Buildings Ordinance acting as an expert.  Should the parties fail to agree on such other authorised person to be appointed within 30 days after the giving of such notice either party shall be entitled to apply to the President of The Hong Kong Institute of Surveyors for the appointment of a member of the Institute whose decision shall be final and binding on both parties.  If neither party refers the decision within the time aforesaid, the decision of the Authorised Person shall be final and binding on the parties hereto.  The costs of the Authorised Person shall be paid as directed by him in his award.

21.
The Vendor hereby expressly reserves the right to adjust the number of undivided shares into which the land and the Development shall be notionally divided and the fraction which each share bears to the whole Provided That such adjustment shall not –


(a)
alter the total number of undivided shares by more than 3% without the prior consent in writing of the Director of Lands, or


(b)
affect the Purchaser's sole and exclusive right and privilege to hold, use, occupy and enjoy the Property.

22.
Before being entitled to possession of the Property the Purchaser shall :-


(a)
reimburse the Vendor a due proportion of any deposits paid by the Vendor for the supply of water electricity and gas (if any) to the common parts of the Development; and


(b)
pay to the Vendor or the manager of the Development all the deposits and advance payments payable under the Deed of Mutual Covenant and the deposit for the removal of debris left by the Purchaser his agents or contractors.

23.
The terms of this Agreement shall not in any way be altered or varied without the prior written consent of the Director of Lands.

24.
This Agreement shall be registered at the Land Registry/[         ] New Territories Land Registry within 1 month from the *[     ] day of [     ]   [     ] being the date of the preliminary agreement referred to at Schedule 7 item (g) of this Agreement.

25.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property or any other part of the land or the Development without obtaining the prior written consent of the Director of Lands but nothing herein shall prevent the Vendor from charging the unpaid proceeds of sale under this Agreement (subject however to Clause 26) to further finance the Construction Cost so long as notice of any such mortgage or charge is given to the Purchaser.

26
(1)
Subject as hereinafter provided, any part of the purchase price paid by the Purchaser to Messrs. [    ] shall be held by them as stakeholders pending completion of the sale and purchase and shall be applied and released in the following manner only –



(a)
first, towards payment of the Construction Cost to the Vendor from time to time in such amount or amounts as shall be certified by the Authorised Person as having been expended or having become payable on the construction of the Development:



(b)
second, towards payment of funds drawn under the Building Mortgage (if any) for payment of the Construction Cost and interest thereon;



(c)
third, in the event of Messrs. [      ] at any time holding as stakeholders a sufficient sum to cover the entire outstanding balance of Construction Cost as certified by the Authorised Person from time to time and other sums referred to in sub-clause (1)(b), towards payment of any other moneys secured by the Building Mortgage;




and



(d)
fourth, in the event of Messrs. [         ] at any time holding as stakeholders a sufficient sum to cover the total of the sums referred to in sub-clause (1)(c), then Messrs. [       ] may release the excess amount to the Vendor.

Provided Always that :-



(i)
in respect of any payment under sub-clause (1)(a) Messrs. [    ] shall not at any time release to the Vendor any sum in excess of the amount certified by the Authorised Person as having been paid and/or become payable towards the Construction Cost at that time less the amount which the Vendor has drawn under the Building Mortgage for payment of Construction Cost; and



(ii)
the Vendor shall not in any circumstances draw under the Building Mortgage any part of the Construction Cost already paid under sub-clause (1)(a);


(2)
All moneys received by Messrs. [    ] as stakeholders hereunder shall be placed in a client account bearing interest and subject to clearance (if the payment is made by cheque) the Vendor shall be entitled to all interest (if any) earned on such account.

27.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.

28.
(1)
The Vendor shall at its own cost and as soon as reasonably practicable after receipt of a written notice served by the Purchaser within 6 months of the date of completion of the sale and purchase under Clause 5 remedy any defects to the Property, or the fittings or finishes specified in Schedule 5, caused otherwise than by the act or neglect of the Purchaser.  The provisions of this sub-clause are without prejudice to any other rights or remedies the Purchsser may have at common law or otherwise.


(2)
The Vendor undertakes with the Purchaser to use his best endeavours to enforce all defects and maintenance obligations under all contracts relating to the construction of the Development in so far as such defects relate to or affect the Property or the common parts and facilities of the Development.


(3)
In the event of the winding-up (whether voluntary or otherwise) or dissolution of the Vendor the benefit and rights of and in all warranties and guarantees under all contracts relating to the construction of the Development shall be assigned by the Vendor to the Owners' Corporation incorporated under the Building Management Ordinance or if no such corporation exists to the manager of the Development for the time being to be held in trust for the Purchaser and all other purchasers of units in the Development.

29.
The provisions of Cuses 10, 13 and 28 shall survive completion of the sale and purchase by the Assignment.

30.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon signal No.8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 a.m. and 5:00 p.m., completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No.8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 a.m. and 5:00 p.m.

*[31.
The Financier hereby covenants with the Purchaser that the Financier will not call back the whole or any part of the loan which has been advanced or will be advanced to the Vendor until the Development has been completed and that the Financier will, if necessary, provide all further finance to enable the Vendor to complete construction of the Development.]

32.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.

33.
It is hereby certified that the transaction hereby effected does not form part of a larger transaction or a series of transactions in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$

34.
For the purpose of section 29B(1) and (5) of the Stamp duty Ordinance, the matters required to be specified are as set out in Schedule 7 hereto.



SCHEDULE 1
(a)
Vendor :

(b)
Purchaser :
[Insert name, title, identification document (if any) and address of the party/parties signing 
the Agreement] and which for the purposes of this Agreement shall include their executors 
and administrators.

*(c)
Financier:


*Delete if inapplicable

SCHEDULE 2
(a)
Government Lease/conditions of Sale/*Grant/Exchange No.             /New Grant No. *as varied or modified by Modification Letter dated [     ] and registered in the Land Registry/   New Territories Land Registry by Memorial No.

(b)
Parties:

(c)
Date:

(d)
Term:


years from

expiring on

(e)
User:

(f)
Lot Number:

*delete if inapplicable

SCHEDULE 3
Property

SCHEDULE 4
The purchase price mentioned in Clause 3 (1) shall be HK$[             ], payable by the Purchaser to Messrs. [         ] as follows :-

(i)
the amount of $[          ] has been paid as deposit on signing the agreement preliminary to this Agreement;

SCHEDULE 5
Fittings and Finishes

SCHEDULE 6

Communal (and Recreational) Facilities

SCHEDULE 7
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance :

(a)
(1)
Name of the Vendor –



Address/Registered



Office of the Vendor –


(2)
Name of the Purchaser –



Address/Registered



Office of the Purchaser –

(b)
(1)
Identification Number



of the Vendor


(2)
Identification Number



of the Purchaser –

(c)
(1)
Business Registration



Number of the Vendor –


(2)
Business Registration



Number of the Purchaser –

(d)

Description and location of the Property -

(e)
The Property is a residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.

(f)
Date of this Agreement –

(g)
This Agreement was preceded by [insert the name of the provisional agreement. e.g. Instruction on Sale] on the same terms made between [insert the names of the parties] on the [         ] day of [      ] 200[  ].

(h)
There is no agreed date for the conveyance on sale or assignment of the Property [or as the case may be].

(i)
There is an agreed consideration for the conveyance on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $[                  ].

(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, or has been agreed to be paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding legal expenses) [or as the case may be].



AS WITNESS the hands of the said parties hereto the day and year first above written.

SIGNED by




)







)

on behalf of the Vendor


)







)

whose signature is verified


)







)

by :-





)


Solicitor, Hong Kong SAR

*[SEALED with the Common Seal

)







)

of the Financier and SIGNED


)







)

by





)







)

whose signatures are



)







)

verified by :-




)]

SIGNED by the Purchaser in


)







)

the presence of :-




)


Solicitor, Hong Kong SAR

*Delete if inapplicable

INTERPRETED to the Purchaser in the [                     ] dialect of the Chinese language by :-





Clerk to Messrs. [                      ]





     Solicitor & C., Hong Kong SAR

RECEIVED the day and year first above written
)











)

of and from the Purchaser the above mentioned
)











)

deposit of DOLLARS





)$













)








________________________





Messrs. [                        ] as stakeholders




DECLARED at
)







)







)







)









Before me,









Notary Public/Solicitor









Hong Kong SAR









Dated





20









__________________________________________________











A G R E E M E N T











for Sale and Purchase of









__________________________________________









REGISTERED at the Land Registry/









[         ] New Territories Land Registry by Memorial

No.[                         ]

on



for Land Registrar

_______________________________________



SOLICITORS, & C.,



   HONG KONG




THIS EQUITABLE MORTGAGE  is made the
day of





BETWEEN

Borrower




(hereinafter called "the Borrower") of the one part; and

Lender
whose registered office is situate at 

(hereinafter called "the Lender") of the other part.





W H E R E A S :-


(1) By an Agreement for Sale and Purchase dated the

day of

199
and registered in the Land Registry by Memorial No.                     and made between





         as the vendor of the first part,





as the Financier of the second part and the Borrower of the third part (hereinafter referred to as "the Agreement") the Vendor agreed to sell and the Borrower agreed to purchase the Property (as hereinafter defined) at the purchase price and on the terms and conditions therein contained and it was thereby agreed that the Vendor would within 14 days from the Borrower being notified of the issue of (as the case may be) the Consent to Assign or the Certificate of Compliance or the Occupation Permit (all as defined in the Agreement) in respect of the Property execute an Assignment of the Property unto the Borrower upon full payment of the said purchase money and observance and compliance of all the terms and conditions of the Agreement on the part of the Borrower.


(2) The Borrower has applied to the Lender to grant to the Borrower facilities (as hereinafter defined) or to forebear to sue Borrower for the recovery of sums due and owing under facilities already granted by the Lender to the Borrower for so long as the Lender in its absolute discretion may think fit or to grant indulgence or other accommodation to the Borrower and the Lender has agreed to grant or continue to grant such facilities forbearance indulgence or accommodation to the Borrower to such extent as the Lender may in its absolute discretion from time to time deem fit upon the Borrower entering into the covenants and obligations hereinafter contained and charging the Property to the Lender as security for the due payment of all monies payable or which may at any time hereafter or from time to time become payable by the Borrower to the Lender hereunder and interest thereon in manner hereinafter more particularly described.





NOW THIS DEED WITNESSETH  as follows :-

Definitions
1.
The following expressions shall, if the context so requires or permits, have the following meanings :-


(1.1)
"the Agreement" shall mean the Agreement for Sale and Purchase as referred to in the recital hereof;


(1.2)
"Deed of Covenant" shall mean and include any deed or document governing or applicable to the Property being a deed of mutual covenant between owners of undivided shares of any land and building (by whatsoever name described) for the control management and granting of possession of portions of such land and building and for the creation of rights or easements therein, as are more particularly described in the First Schedule hereto, and any variation or modification thereof;


(1.3)
"the Property" shall mean all those premises which the Borrower has contracted to purchase pursuant to the Agreement as more particularly described in the said First Schedule;


(1.4)
"the secured sum" shall mean all sums of money which the Borrower covenants to pay to the Lender under the terms hereof;


(1.5)
"the Legal Charge/Mortgage" shall mean the proforma Legal Charge/Mortgage attached hereto and adopted by the Lender subject to such variations as shall from time to time be adopted by the Lender to secure all moneys obligations and liabilities then outstanding or to become due by the Borrower in substitution for this Equitable Mortgage;


(1.6)
"the Borrower" and "the Lender" wherever used herein shall (if the context permits) in the case of an individual include the person specifically named and his executors administrators and assigns and in the case of a company or corporation include the company or corporation specifically named its successors and assigns and in the case of persons holding as tenants in common include the persons specifically named and each of them and their respective executors administrators and assigns and in the case of persons holding as joint tenants include the persons specifically named and the survivor or survivors of them and the executors and administrators of such survivor his or their assigns and in the case of a firm include all the partners therein and in case of any changes either by the death of any partner or otherwise in the constitution of the firm the persons for the time being constituting the firm their respective executors administrators and assigns;


(1.7)
"facilities" shall mean, in the case where the Lender is a licensed bank, general banking facilities of whatsoever kind and in any other case, shall mean general credit facilities, granted or to be granted to the Borrower from time to time;


(1.8)
"Government" shall mean the Government of the Hong Kong Special Administrative Region;


(1.9)
"the Vendor" shall mean the Vendor in the Agreement as referred to in the recital hereof.

Liability of Borrower joint and several
2.
(2.1)
The covenants and obligations by and on the part of the Borrower to be observed and complied with shall in the case of the Borrower being a firm be deemed to have been made by and be binding on each of the partners thereof jointly and severally and in the event of the Borrower being two or more persons be deemed to have been made by and be binding on such persons jointly and severally whether they hold as tenants in common or joint tenants or otherwise and the expression "the Borrower" shall mean and include all or any one or more of them.

Interpretation
(2.2)
Words importing the singular number shall include the plural number and vice versa, and words importing the masculine, feminine or neuter gender shall include the others of them.

Marginal notes
(2.3)
The marginal notes are intended for guidance and ease of reference only and do not form part of this Equitable Mortgage nor shall any of the provisions herein be construed or interpreted by reference thereto or be in any way affected or limited thereby.

Applicable law
(2.4)
This Equitable Mortgage shall be governed by the Laws of Hong Kong and Special Administrative Region the parties hereto hereby irrevocably submit to the non-exclusive jurisdiction of the Courts of Hong Kong Special Administrative Region.

Special provisions to instalment loan
(2.5)
In the case of instalment loan(s) granted by the Lender to the Borrower from time to time, the special terms and conditions as stated in the Second Schedule will apply in addition to the provisions hereunder.

Covenants to repay
3.
In consideration of the Lender granting or agreeing to grant or continuing to grant to the Borrower the facilities applied for as hereinbefore recited or otherwise granting indulgence or accommodation to the Borrower or forbearing to sue the Borrower as hereinbefore recited the Borrower doth  HEREBY COVENANTS  with the Lender that the Borrower will  ON DEMAND  by notice in writing of the Lender made to the Borrower pay make good and discharge to the Lender all sums of monies obligations and liabilities [whether past present or future actual or contingent] which are now or may at any time hereafter be or become from time to time due owing or incurred to the Lender anywhere by the Borrower (whether alone or jointly with any other person in whatever style or form and whether as principal or surety) with interest thereon in accordance with and as provided under the covenants terms and conditions contained in the Legal Charge/Mortgage attached hereto and the Facility Letter (if any) therein referred to as if he had already executed the Legal Charge/Mortgage and was bound by the covenants terms and conditions therein set forth.

Charge and Assignment
4.
In consideration of the premises and as security for the due fulfilment by the Borrower of the covenants and obligations herein contained, the Borrower doth hereby charge to the Lender  ALL THAT  the right title benefit and interest of the Borrower of and in the Property comprised in the Agreement and all the estate right title interest property claim and demand whatsoever of the Borrower therein and thereto and the Borrower doth hereby as Beneficial Owner also assign his rights in the Agreement to the Lender  SUBJECT  nevertheless to the same proviso for Discharge as is contained in the Legal Charge/Mortgage and upon and with the same powers and with the same covenants stipulations terms and conditions in so far as the same are applicable as are contained in the Legal Charge/Mortgage.

Covenants
5.
THE BORROWER DOTH HEREBY FURTHER COVENANTS WITH THE LENDER THAT :-

To execute Assignment of the Property
(5.1)
The Borrower will pay all and every sum or sums of money and perform and observe all the terms conditions stipulations and agreements mentioned or contained in the Agreement and on the part of the Borrower to be paid performed and observed and will secure the vesting in the Borrower of the interest agreed to be purchased pursuant to the Agreement and will pay all costs and other expenditures including stamp duty and registration fees incurred in respect of the completion of such purchase and when the Borrower shall be entitled under the Agreement to call for an Assignment of the Property the Borrower shall at once notify that fact to the Lender and at his own cost and expense procure the execution of such Assignment to himself (and not to a nominee) and pending the execution of a legal charge thereof to the Lender shall hold the legal estate in the Property in trust for the Lender and shall deposit the Assignment forthwith with the Lender.

To execute Legal Charge of the Property
(5.2)
The Borrower will immediately after execution of the Assignment of the Property in his favour at his own cost and expense execute and complete a mortgage (by way of first legal charge where applicable) of the Property to the Lender such mortgage to be in the form and contain the covenants terms and conditions of the Legal Charge/Mortgage or as near thereto as circumstances will permit.

Restriction against further encumbrances
(5.3)
The Borrower will not without the consent in writing of the Lender first had and obtained exercise any option conferred on the Borrower under the Agreement which would result in the security hereby given being nullified diminished or impeached or otherwise howsoever affected.

Borrower bound by the covenants and terms of the Legal Charge/ Mortgage
(5.4)
In the meantime the Borrower will in so far as the same is applicable observe and perform the covenants terms and conditions contained in the Legal Charge/Mortgage as if he had already executed the same and was bound by the covenants terms and conditions therein set forth.

Restriction against alienation
(5.5)
The Borrower will not let or sub-let or agree or purport to let or sub-let or to share possession or part with the possession of the Property or any part thereof or agree to do the same so long as the moneys hereby secured and interest thereon or any part thereof shall remain undischarged without the prior written consent of the Lender first had and obtained.

Power of Sale and possession
6.
The power of sale and power of entering into possession of the Property and power of appointing a receiver contained in the Legal Charge/Mortgage or conferred by law or practice on mortgagees/lenders shall in relation to this security be modified as follows, namely, they shall be exercisable, without the necessity of giving any notice in that behalf and although no part of the facilities or interest thereon or the secured sum shall have become due, in any of the following cases :-

Bankruptcy
(6.1)
If the Borrower (in the case of an individual) shall commit any act of bankruptcy.

Petition for winding up
(6.2)
If (in the case of the Borrower being a corporation) an order is made or a resolution is passed for the winding-up of the Borrower.

Judgement or Court Order
(6.3)
If the Borrower shall have any judgment or order of court executed against his property.

Breach
(6.4)
If the Borrower shall commit any breach of any term, condition or stipulation herein contained on his part to be observed or performed.

Lender's right of entry and possession
7.
If and when the said power of sale shall become exercisable it shall also be lawful for the Lender to enter into and take possession of the Property or any part thereof and of all fixtures whatsoever thereon and in such case the Vendor shall not be bound to enquire whether the Lender is entitled to exercise this power nor whether any money remains owing on this security nor as to the propriety or regularity in the exercise of this power.

To take up the Assignment
8.
If the Borrower shall neglect or refuse to take up the assignment or assignments of the Property or any part thereof pursuant to the Agreement it shall be lawful for the Lender in the name of the Borrower or otherwise to demand or require the Vendor to execute such assignment or assignments of the Property to the Borrower  AND  for the purpose aforesaid the Lender shall be at liberty to employ Solicitors and others as the Lender may in the Lender's absolute discretion deem fit  AND  all moneys including costs and stamp duties expended by the Lender in taking up such Assignment shall on demand be repaid by the Borrower with interest at the rate aforesaid from the respective times at which such money shall have been expended and until such repayment such sum and interest shall be a charge upon the Property and the interest of the Borrower therein as if the same had formed part of the facilities and bear interest accordingly and shall be included in any mortgage or charge which may be executed under the provisions hereinbefore contained.

Rights of Lender in case of default in payment
9.
If default shall be made in payment of the secured sum or any part thereof and/or if any principal or interest or instalment or other moneys outstanding and payable by the Borrower under any term loan or instalment loan account (whether demanded or not) and/or under the Legal Charge/Mortgage prior to execution of the Legal Charge/Mortgage or if and when the said power of sale shall become exercisable the Lender shall have the right in lieu of obtaining the Assignment and completing the Legal Charge/Mortgage and exercising its power of sale :-

Sub‑sale
(9.1)
to sub-sell the right title benefit and interest of the Borrower of and in the Property comprised in the Agreement and all the estate right title interest property claim and demand whatsoever of the Borrower therein and thereto on such terms as the Lender shall in its absolute discretion think fit; or

Cancellation
(9.2)
to cancel the Agreement and to receive from the Vendor in consideration therefor such sum as the Lender shall in its absolute discretion think fit;


provided always that prior to the exercise of the aforesaid right of sub-sale or cancellation the Lender shall give notice to the Borrower at his last known address of its intention to exercise such right and inform the Borrower of the amount to be received by the Lender as consideration for such sub-sale or cancellation.

Application of moneys received
(9.3)
Upon any such sub-sale or cancellation the moneys arising therefrom shall be held upon trust,


(9.3.1)
in the first place to defray all expenses incurred by the Lender in or about such sub-sale or cancellation;


(9.3.2)
secondly to apply such moneys in or towards satisfaction of the facilities granted and other moneys (if any) and interest for the time being owing on the security of this Equitable Mortgage and/or the Legal Charge/Mortgage; and


(9.3.3)
thirdly to pay over the surplus (if any) to the Borrower or other person entitled thereto.

Lender authorised to take up Assignment etc.
10.
For the purpose of ensuring that a mortgage or charge in the form of the Legal Charge/Mortgage shall be executed by the Borrower and for the purposes of a sub-sale and/or cancellation referred to in Clause 9 hereof the Borrower  DOTH  hereby irrevocably appoint the Lender or the Manager for the time being of the Lender or any duly authorised officer for the time being his attorney or attorneys in that behalf with full power in all respects to :-


(10.1)
sign seal and deliver as his act and deed (i) the Assignment of the Property to the Borrower, (ii) the Deed of Covenant relating thereto, (iii) a mortgage or charge of the Property in favour of the Lender in conformity with the requirements of this Equitable Mortgage;


(10.2)
enter into and execute any sub-sale agreement with any person so as to sub-sell all the right title benefit and interest of the Borrower of and in the Property comprised in the Agreement and all the estate right title interest property claim and demand whatsoever of the Borrower therein and thereto and upon and subject to such terms and conditions and for such consideration as the Lender shall in its absolute discretion think fit and to sign or sign seal and deliver as the Borrower's act and deed any agreement contract instrument or other document incidental or relating thereto and to give a valid receipt for the consideration money receivable from such sub-sale;


(10.3)
give due notice of cancellation and to enter into any Cancellation Agreement to cancel the Agreement and to do all such other acts deeds and things incidental or relating thereto and consequential thereupon pursuant to clause 9 hereof (including but without limitation receiving the consideration payable for cancellation of the Agreement and the giving of a valid receipt therefor);


(10.4)
(if necessary) execute Memorials of all such instruments and to register the same at the Land Registry or the relevant District Land Registry; and


(10.5)
delegate all or any of the powers herein to any person or persons as the Lender may from time to time appoint and all the aforesaid instruments or deeds shall be in such forms as the Lender shall in its absolute discretion deem fit.

Successors and Assigns
11.
(11.1)
The terms of this Equitable Mortgage shall be binding upon and enure to the benefit of the respective successors-in-title and assigns of the parties hereto Provided, however, that the Borrower may not assign any of the Borrower's rights or obligations hereunder without the express prior written consent and approval of the Lender.

(11.2)
The Lender may assign all or any part of its rights, title and interest in and to this Equitable Mortgage to any person and the Borrower hereby irrevocably appoints each of the successors and assigns of the Lender to be its attorney in the terms and for the purposes set out in Clause 10.

(11.3)
The Lender may at any time disclose to any assignee or potential assignee or to any other person with whom the Lender has entered into or may propose to enter into contractual relations in relation to this Equitable Mortgage or the secured sum such information about the Borrower and its affairs as the Lender shall consider appropriate.


IT IS HEREBY AGREED AND DECLARED :-

Lender to pay on Borrower's default
(i)
In the event of any default being made by the Borrower in any of the terms of this Equitable Mortgage it shall be competent for the Lender if the Lender shall think fit (but so that no legal obligation so to do shall be hereby incurred) to pay all further sums of money which may be required for fulfilling the obligations of the Borrower hereunder and in such event the amounts so paid by the Lender shall be added to the amounts hereby and by the Legal Charge/Mortgage secured and the Borrower agrees to pay interest thereon at the same rate as aforesaid and the same shall be a charge on the Property and the interest of the Borrower therein;

Mode of service of notice
(ii)
Any demand for payment or notice by the Lender hereunder shall, without prejudice to any other effective mode of giving or making the same, be deemed to have been sufficiently given or made hereunder on the Borrower if left or sent by prepaid post addressed to the Borrower at the registered office or last known business or residential address of the Borrower for the time being in Hong Kong, and shall be conclusively deemed to have reached the Borrower within 24 hours of posting, and in proving such service it shall be sufficient to prove that the notice or demand was properly addressed and posted or properly left as the case may be.



IN WITNESS  whereof the Borrower has caused this Equitable Mortgage to be duly executed the day and year first above written.

THE FIRST SCHEDULE REFERRED TO ABOVE

1.
The Property :-

(a)
Lot number, sections, undivided shares, description, address, etc.

ALL THAT  the estate right title benefit and interest of and in  ALL THOSE            equal undivided
       parts or shares of and in  ALL THAT  piece or parcel of ground registered in the Land Registry as  KOWLOON INLAND LOT NO.                 and of and in the development now under construction and to be known as  "


(                              )"  ("the Development")  TOGETHER  with the exclusive right and privilege to hold use occupy and enjoy  ALL THAT FLAT           on the 
                               FLOOR  of  TOWER      of  


 (                              )  of the Development. Held from the Crown under the Government Grant hereinafter specified.

(b)
Exceptions and reservations, etc.

Subject to such exceptions and reservations as are more particularly described in the Government Grant.

(c)
Easements and other appurtenant rights, if any

Subject to and together with such easements and other appurtenant rights as are more particularly described in the Government Grant and all rights rights of way privileges easements and appurtenances belonging or appertaining to the Property

(d)
Deed of Covenants, etc.

Nil

2.
The Government Grant :-

(a)
Registration number
:
Agreement and Conditions of Exchange deposited and registered in the Land Registry as Conditions of Exchange No.               ;

(b)
Parties
:





      of the one part and the




on behalf of the Government Hong Kong SAR of the other part;

(c)
Date
:


(d)
Term
:
a term of years commencing from the



(e)
Lot

Kowloon Inland Lot No.

THE SECOND SCHEDULE REFERRED TO ABOVE

The following special terms and conditions apply to any instalment loan ("the Loan") granted by the Lender to the Borrower under the terms of any facility letter, as amended from time to time.  In this Second Schedule the expression "Instalments" means the amount of monthly instalments together with accrued interest as at each monthly due date payable on a monthly basis from time to time by the Borrower in respect of the Loan.  The following terms and conditions are subject to change by the Lender from time to time which shall be binding on the Borrower.

Interest
:
The Lender may at its discretion raise or reduce the interest rate payable on the Loan, by serving notice in writing on the Borrower stating the increased or reduced rate of interest and such change in interest rate shall take effect on the date stated in the notice.  The Lender shall be entitled to increase or reduce the amount and/or the number of the Instalments to take account of any such increase or reduction in the interest rate.

Instalments
:
(i)
Instalments shall be credited first towards payment of interest due on the outstanding Loan; next (but only if the Lender shall elect to do so) in repayment of any sums, other than principal, due and owing by the Borrower to the Lender in respect of the Loan; and the balance (if any) shall be applied in reduction of outstanding principal of the Loan.



(ii)
If the monthly Instalment is inadequate to cover the amount of accrued monthly interest (or, if the Lender considers that it results in an insufficient balance being available each month to be applied in reduction of the outstanding principal) the Lender may serve notice in writing on the Borrower increasing the amount of monthly Instalments, and Instalments of the increased amount shall be paid with effect from the date stated in the notice.



(iii)
All principal outstanding on the final instalment payment date shall be repaid together with the amount of the final instalment and together with all other sums then due and payable to the Lender.

Prepayment
:
(i)
The Borrower may repay the Loan in whole or in part provided that the Borrower has given to the Lender one month's, prior notice of the intention to repay.



(ii)
In case of actual prepayment of the Loan in full or in part prior to the monthly due date, the Lender is entitled to demand interest payment calculated up to the said monthly due date and/or demand such prepayment administrative fee as specified by the Lender from time to time.



(iii)
In case of a partial prepayment the Lender may at its discretion reduce either the amount or the number of future Instalments to take account of such partial prepayment.

Other payments
:
The Borrower shall reimburse the Lender in respect of all sums paid by the Lender pursuant to the terms of any security document held by the Lender as security for the Loan, and shall reimburse the Lender in respect of all legal fees and expenses on a full indemnity basis incurred by the Lender in seeking to recover amounts due to the Lender following default by the Borrower in making payment on due date.

Accelerated Repayment
:
If the Borrower fails to make payment on the due date of any sum payable under the terms of the said Facility Letter the balance of the Loan then outstanding shall become forthwith due and payable, and the balance of the Loan then outstanding shall also become forthwith due and payable if the Borrower shall fail to make payment to the Lender on due date of any sums due to the Lender under any other loan or under any other contract or arrangement relating to the payment of money.

Default Interest

In respect of any sums due to the Lender from the Borrower which are not paid on due date, interest will be payable forthwith on such sum at such rate or rates as the Lender shall from time to time determine, such interest shall, at the absolute discretion of the Lender, be compounded at monthly intervals or calculated on the actual number of days elapsed from the date on which the same should have been paid to the date of payment.

Further advances
:
(i)
If at any time the monthly Instalment is inadequate to cover the amount of accrued monthly interest on the Loan then, until the Lender elects to serve notice on the Borrower increasing the amount of monthly Instalments, the deficiency shall be treated as having been the subject of a further advance to the Borrower and thereafter interest shall be computed on the increased principal amount outstanding.



(ii)
If the Borrower fails to reimburse the Lender in respect of other payments or default interest the Lender shall be at liberty to treat the amount due as having been the subject of a further advance to the Borrower and thereafter interest shall be computed on the increased principal amount outstanding and if the monthly Instalment is then inadequate to cover the increased amount of monthly interest (or if the Lender considers that it results in an insufficient balance being available each month to be applied in reduction of outstanding principal) the Lender may serve notice in writing on the Borrower increasing the amount of monthly Instalments and Instalments of the increased amount shall be paid with effect from the date stated in the notice.



(iii)
If the Lender agrees to make further advances to the Borrower in any other circumstances the monthly Instalments will be adjusted and notified to the Borrower.

SIGNED SEALED  and  DELIVERED  by the Borrower (who having been previously identified by Hong Kong Identity Card(s) as specified above) in the presence of :-
)

)

)

)

)

)

)

)

)

Clerk to Messrs.


Solicitors &c., Hong Kong SAR


INTERPRETED  by :-

Clerk to Messrs.


Solicitors &c., Hong Kong SAR


I hereby verify the signature of

Solicitor,
Hong Kong SAR


I/We, the Borrower hereby acknowledge that Messrs.


have advised me/us that they are the solicitors acting for the Lender.  Although the contents of the Equitable Mortgage  have been interpreted and explained to me/us by Messrs.

, and they have also invited me/us to seek independent legal advice on this transaction as well as on the said Equitable Mortgage, yet I/we confirm that I/we do not see the need for independent legal advice despite every chance having been offered to me/us to do so.

_______________________________


Borrower

INTERPRETED  by :-

Clerk to Messrs.


Solicitors &c., Hong Kong SAR



DATED  the
day of





















To

















EQUITABLE   MORTGAGE







SOLICITORS
&c.

HONG

KONG





THIS LEGAL CHARGE/MORTGAGE is made the
day of





BETWEEN

Borrower



(hereinafter called "the Borrower") of the first part; and

Lender
whose registered office is situate at 

(hereinafter called "the Lender") of the second part.





WHEREAS :-

(1) The Borrower is the registered owner of the Property (as hereinafter defined).

(2) The Borrower has applied to the Lender to grant to the Borrower facilities (as hereinafter defined) or to forebear to sue the Borrower for the recovery of sums due and owing under facilities already granted by the Lender to the Borrower for so long as the Lender in its absolute discretion may think fit or to grant indulgence or other accommodation to the Borrower and the Lender has agreed to grant or continue to grant such facilities forbearance indulgence or accommodation to the Borrower to such extent as the Lender may in its absolute discretion from time to time deem fit upon the Borrower entering into the covenants and obligations hereinafter contained and charging the Property to the Lender as security for the due payment of all monies payable or which may at any time hereafter or from time to time become payable by the Borrower to the Lender hereunder and interest thereon in manner hereinafter more particularly described.





NOW THIS DEED WITNESSETH  as follows :-

Definitions
1.
The following expressions shall, if the context so requires or permits, have the following meanings :-


(1.1)
"the Government Grant" shall mean the Government Lease or Government Leases or Conditions of Sale Conditions of Grant Conditions of Exchange or other Grant Document more particularly described in the First Schedule hereto and any variation or modification thereof under which the Property is held from the Government, and shall include any Ordinance Regulations or By-Laws under which such Crown Lease(s) or Conditions are deemed to have been renewed or extended;


(1.2)
"Deed of Covenant" shall mean and include any deed or document governing or applicable to the Property being a deed of mutual covenant between owners of undivided shares of any land and building (by whatsoever name described) for the control management and granting of possession of portions of such land and building and for the creation of rights or easements therein, as are more particularly described in the said First Schedule, and any variation or modification thereof;


(1.3)
"the Property" shall mean all those premises registered in the name of the Borrower and more particularly described in the said First Schedule;


(1.4)
"the secured sum" shall mean all sums of money which the Borrower covenants to pay to the Lender under the terms hereof;


(1.5)
"the Borrower" and "the Lender" wherever used herein shall (if the context permits) in the case of an individual include the person specifically named and his executors administrators and assigns and in the case of a company or corporation include the company or corporation specifically named its successors and assigns and in the case of persons holding as tenants in common include the persons specifically named and each of them and their respective executors administrators and assigns and in the case of persons holding as joint tenants include the persons specifically named and the survivor or survivors of them and the executors and administrators of such survivor his or their assigns and in the case of a firm include all the partners therein and in case of any changes either by the death of any partner or otherwise in the constitution of the firm the persons for the time being constituting the firm their respective executors administrators and assigns;


(1.6)
"facilities" shall mean, in the case where the Lender is a licensed bank, general banking facilities of whatsoever kind and in any other case, shall mean general credit facilities, granted or to be granted to the Borrower from time to time;


(1.7)
"Government" shall mean the Government of the Hong Kong Special Administration Region.

Liability of Borrower joint and several
2.
(2.1)
The covenants and obligations by and on the part of the Borrower to be observed and complied with shall in the case of the Borrower being a firm be deemed to have been made by and be binding on each of the partners thereof jointly and severally and in the event of the Borrower being two or more persons be deemed to have been made by and be binding on such persons jointly and severally whether they hold as tenants in common or joint tenants or otherwise and the expression "the Borrower" shall mean and include all or any one or more of them.

Interpretation
(2.2)
Words importing the singular number shall include the plural number and vice versa, and words importing the masculine, feminine or neuter gender shall include the others of them.

Marginal notes
(2.3)
The marginal notes are intended for guidance and ease of reference only and do not form part of this Legal Charge/Mortgage nor shall any of the provisions herein be construed or interpreted by reference thereto or be in any way affected or limited thereby.

Applicable law
(2.4)
This Legal Charge/Mortgage shall be governed by the Laws of Hong Kong Special Administrative Region and the parties hereto hereby irrevocably submit to the non-exclusive jurisdiction of the Courts of Hong Kong Special Administrative Region.

Special provisions to instalment loan
(2.5)
In the case of instalment loan(s) granted by the Lender to the Borrower from time to time, the special terms and conditions as stated in the Second Schedule will apply in addition to the provisions hereunder.

Covenants to repay
3.
In consideration of the Lender granting or agreeing to grant or continuing to grant to the Borrower the facilities applied for as hereinbefore recited or otherwise granting indulgence or accommodation to the Borrower or forebearing to sue the Borrower as hereinbefore recited the Borrower do HEREBY COVENANTS  with the Lender that the Borrower will  ON DEMAND  by notice in writing of the Lender made to the Borrower pay make good and discharge to the Lender all sums of monies obligations and liabilities [whether past present or future actual or contingent] which are now or may at any time hereafter be or become from time to time due owing or incurred to the Lender anywhere by the Borrower (whether alone or jointly with any other person in whatever style or form and whether as principal or surety) including but not limited to :-

All outstanding sums
(3.1)
all sums of money which at the date of any such demand are outstanding and according to the books of the Lender payable by the Borrower to the Lender in respect of any account whatsoever between the Borrower and the Lender; and

Other monies owing including
(3.2)
all monies for the time being and from time to time owing to the Lender by the Borrower in respect of :-

Bills or drafts drawn on Borrower
(3.2.1)
all bills of exchange or drafts (whether clean or documentary) drawn on the Borrower by any person, firm or company in any place and which, or any interest in which, may have been then purchased, discounted or otherwise acquired by the Lender or may be in the hands of the Lender for collection only;

Bills or drafts drawn by Borrower
(3.2.2)
all drafts or bills drawn by the Borrower on any person, firm or corporation in other places and which may be purchased, discounted or otherwise negotiated or acquired by the Lender;

Negotiable instruments given to the Lender
(3.2.3)
all promissory notes or other forms of negotiable instruments which may be signed by the Borrower in favour of the Lender or any such notes or instruments in favour of any other party the interest in which the Lender may otherwise have then acquired;

Advances facilities or credits opened in favour or at request of Borrower
(3.2.4)
all advances made or facilities granted to or credits opened in favour of any person firm or company, in any place whatsoever on account of the Borrower or others at the request or upon the guarantee of the Borrower, by the Lender;

Advances against documents of title to goods
(3.2.5)
all advances to be made from time to time to the Borrower or to constituents customers or agents of the Borrower against documents or evidence of title representing goods and merchandise consigned to the Borrower or to order or belonging to or stored by the Borrower or belonging to or stored by constituents customers or agents of the Borrower; and

Loss of Lender by releasing goods
(3.3)
all sums of money, losses, damages, costs, charges, expenses and demands which may be incurred or sustained by or in consequence of the Lender at any time or from time to time hereafter delivering to the Borrower or to others at the request of the Borrower any bills of lading or other documents of title or evidence of title relating to goods and merchandise and thereby enabling the Borrower or such others as aforesaid to obtain possession of such goods and merchandise referred to in such documents or evidence of title prior to the payment of any bills of exchange or drafts held by the Lender, and for the due payment of which the goods and merchandise referred to in such documents or evidence of title as well as such documents of title are held by the Lender as security; and

All sums due under contracts and bills of exchange
(3.4)
the amount of all advances and all moneys which may from time to time become due to the Lender on all contracts and engagements, including the payment of all bills of exchange, drafts and promissory notes, the due and punctual performance or payment of which may from time to time be guaranteed by the Borrower to the Lender or may be inferred to be so guaranteed; and

All sums in respect of guarantees issued by the Lender
(3.5)
all principal and interest and all costs, charges and expenses which may from time to time be incurred under or in connection with any guarantee issued by the Lender in respect of any obligations of the Borrower or any constituents, customers or agents of the Borrower or otherwise issued at the request of the Borrower; and

Commission and charges
(3.6)
the total amount of all re-exchange commission and other usual bankers' charges upon such bills or drafts and all landing charges, insurance and storage charges incurred or to be incurred by the Lender from time to time upon all goods and merchandise as are pledged or hypothecated to the Lender as security for the payment of such bills or drafts; and

Overdraft
(3.7)
all such sums of money as may from time to time become payable to the Lender by the Borrower upon any overdrawn current account with the Lender or in respect of moneys advanced, paid or payable in respect of bills, drafts, promissory notes and/or goods of any description together with all other usual or lawful charges; and

Loan facility
(3.8)
all principal interest and any other monies which are now or may from time to time become due and payable by the Borrower to the Lender in respect of any loan facility advanced by the Lender to the Borrower pursuant to the terms and conditions of any facility letter or any agreement between the Lender and the Borrower relating to such loan facility as amended or supplemented from time to time; and

Term and/or instalment loan account
(3.9)
all principal and interest or any other moneys from time to time outstanding and payable by the Borrower under any term loan account and/or instalment loan account maintained from time to time with the Lender in the name of the Borrower; and

Other charges
(3.10)
all costs, charges and expenses liabilities (including all legal expenses calculated on a full indemnity basis) which may be incurred under or in connection with any other matter from time to time arising under or in consequence of or in respect hereof or in connection with the Property whether specifically mentioned herein or otherwise; and

Other liabilities including
(3.11)
all moneys for the time being and from time to time owing to the Lender in respect of any liability (whether contingent or otherwise) whatsoever of the Borrower to the Lender which may be incurred or arise in any manner whensoever and howsoever, whether the actual conditions under which such liability may be incurred or arise have or have not been specifically mentioned and provided for by the covenants hereof and whether such liability shall be a liability incurred or arising :-

General Banking/ credit facilities
(3.11.1)
under circumstances or conditions incidental to any form of contractual relationship between the Borrower and the Lender which comes properly and strictly within the meaning of the term "general banking facilities" or "general credit facilities" (as the case may be); or

Other contractual relationship
(3.11.2)
under circumstances or conditions incidental to any other form of contractual relationship whatsoever; or

Fraud or tort
(3.11.3)
through the tort or fraud of the Borrower or of any of the Borrower's constituents, agents or correspondents and whether such tort or fraud shall be connected with or dependent upon or unconnected with or independent of, any contractual relationship between the Borrower, or of any of the Borrower's constituents, agents or correspondents, and the Lender; and

Interest
(3.12)
interest on the principal sums advanced and all other moneys payable hereunder at the rate as shall be applicable under the terms of the facilities granted by the Lender to the Borrower or at such other rate as may from time to time be determined by the Lender in its absolute discretion which determination shall be conclusive and binding on the Borrower.  Such interest shall be calculated with the usual monthly rests or on such other basis as may from time to time be stipulated by the Lender in any facility letter or written notification of change covering the secured sum or covering any term or provision in the Second Schedule under this Legal Charge/Mortgage.


4.
Notwithstanding anything herein contained :-

Higher rate of interest in bills etc. to apply
(4.1)
where the Lender shall hold any bill of exchange, draft or other document which the Lender may have discounted or purchased or against which the Lender may have made any advance, and which stipulates the payment of a rate of interest higher than the applicable rate as herein provided, nothing herein shall preclude the Lender from recovering the higher rate of interest stipulated as aforesaid, or, as the case may be the difference between the higher rate stipulated and the applicable rate as hereinbefore provided; and

Lender not bound to advance beyond sums it considers safe
(4.2)
the Lender shall not be required by the Borrower to, nor shall the Lender be bound to make advances or payments or to incur liabilities in respect of the general banking or credit facilities (as the case may be) herein agreed to be granted to the Borrower or to such person, firm or company beyond such sum as the Lender shall in its absolute discretion consider safe; and

Lender entitled to open credit






Notice to determine Charge
(4.3)
the Lender shall be entitled at any time after the execution and completion of this Legal Charge/Mortgage to open credits in favour of such person, firm or company as the Borrower may require for such length of time and at such places as the Lender shall think fit and the Borrower shall not be at liberty to determine this Legal Charge or Mortgage or the security hereby effected or require any such credits to be closed save upon six (6) calendar months' previous notice in writing to be served upon the Lender in Hong Kong; any incidental costs and expenses (including the legal costs on a full indemnity basis) shall be borne by the Borrower; and

Notice to reinstate the facilities
(4.4)
If the Borrower wants to reinstate any part of the facilities, a formal notice in writing of not less than one month must be given to the Lender and the Lender may at its sole discretion decline or accept the Borrower's request for reinstatement on such conditions as the Lender shall think fit.  Further, all incidental costs and expenses (including legal costs on a full indemnity basis) shall be borne by the Borrower absolutely; and

Special provisions relating to Lender's staff
(4.5)
if the Borrower is/are member(s) of the staff of the Lender and is/are entitled to participate in the Lender's staff loan scheme, then the special terms and conditions of such staff loan as issued by the Lender from time to time will apply in addition to the provisions under this Legal Charge/Mortgage provided that in case of any conflict of interpretation and application, the said special terms and conditions shall be taken to be applicable.  Further, should such member(s) of staff leave the Lender's employment, whatever balance is due under this Legal Charge/Mortgage will become due and repayable on demand; and


(4.6)
in respect of any sums due to the Lender from the Borrower hereunder which are not paid on the due date thereof, interest shall be payable thereon at such rate or rates as the Lender shall from time to time determine, such interest shall, at the absolute discretion of the Lender, be compounded at monthly intervals or calculated on the actual number of days elapsed from the date on which the same should have been paid to the date of payment.

Charge and Assignment
5.
In consideration of the premises and as security for the due fulfilment by the Borrower of the covenants and obligations herein contained the Borrower as beneficial owner subject to the Proviso for Discharge hereinafter contained (with the object and intention of affording to the Bank a continuing security for the payment of all moneys payable and the discharge of all obligations and liabilities due hereunder) :-


(a)
to the extent that the Borrower's interest in the Property (whether present or future) constitutes a legal estate, CHARGES by way of first Legal Charge to the Lender the Property and all rights powers easements and appurtenances thereto belonging or appertaining or therewith at any time held used occupied and enjoyed and all the estate right title interest benefit property claim and demand of the Borrower therein and thereto subject to and with the benefit of the covenants terms and conditions contained in the Government Grant and the Deed of Covenant and to the extent that the Borrower's interest in the Property constitutes an equitable interest, ASSIGNS to the Lender the Property and all rights powers easements and appurtenances thereto belonging or appertaining or therewith at any time held used occupied and enjoyed and all the estate right title interest benefit property claim and demand of the Borrower therein and thereto to hold the same for the residue of the term or terms of years (if any) set out in the First Schedule or absolutely (as the case may be) subject to and with the benefit of the covenants terms and conditions contained in the Government Grant and the Deed of Covenant; and


(b)
ASSIGNS or agrees to assign unto the Lender the full benefit and all rights of all the terms and conditions more particularly specified in the said First Schedule and of any payment, covenant, agreement, undertaking or indemnity contained in any sale and purchase agreement, lease or other document, agreement or undertaking whatsoever in respect of or relating to the Property now subsisting or to be created hereafter to hold the same unto the Lender absolutely.

Proviso for Discharge
6.
SUBJECT to the proviso for discharge hereinafter contained :-


(6.1)
If the Borrower shall on demand as aforesaid pay to the Lender in full the secured sum together with interest thereon at the rate and in manner aforesaid and if there shall be no breach of any covenants, terms, agreements and conditions herein contained on the part of the Borrower to be observed and performed then and in such event the Lender shall at the request and cost of the Borrower upon production to the Lender of all receipts of management fees, rates, Crown rent and property tax (if any) chargeable on the Property or other payments which the Borrower may be liable to pay hereunder during the subsistence of this Legal Charge/Mortgage execute a receipt or otherwise discharge the security hereby constituted as required by the Borrower.


(6.2)
Notwithstanding Clause (6.1) :-


(6.2.1)
If the Lender is contingently liable or will or may be so liable in respect of any moneys obligations or liabilities hereby secured, then the Borrower shall not be entitled to request the Lender to execute a receipt or otherwise discharge the security hereby constituted unless and until the Borrower shall have paid to the Lender the entire amount for which the Lender is contingently or will or may be so liable;


(6.2.2)
The Lender shall be entitled in its discretion to retain this security for a period of seven months after the payment discharge or satisfaction of all moneys obligations and liabilities that are or may become due owing or incurred to the Lender from the Borrower hereunder or in the event of the bankruptcy or commencement of winding up of the person making such payment discharge or satisfaction for such further period as the Lender may determine.

Events of Default
7.
An event of default shall be deemed to have occurred upon any of the following matters arising :-

Default in payment of secured sum after demand
(7.1)
the Borrower make(s) default in the payment of the secured sum or any part thereof after demand duly made; or

Default in payment of term or instalment loan
(7.2)
the Borrower make(s) default in the payment on the due date and in accordance with the terms and conditions relating thereto of any principal or interest or instalment or other moneys outstanding and payable by the Borrower under any term loan or instalment loan account (whether demanded or not); or

Becoming bound to make premature repayments
(7.3)
the Borrower become (s) bound to repay prematurely any other loan or similar obligation for borrowed money, after any applicable grace period, by reason of a default by the Borrower in the obligations of the Borrower in respect of the same or fails to make any payment in respect thereof on the date, after any applicable grace period, such payment becomes due unless contested in good faith; or

Breach of provisions of charge
(7.4)
there shall be any breach of or omission to observe any of the covenants or obligations of this Legal Charge/Mortgage on the part of the Borrower; or

Petition for winding up
(7.5)
(in the case where the Borrower is a company or corporation) a petition is presented or an order is made or an effective resolution is passed or similar proceedings are taken for the winding up of the Borrower (as the case may be) save for the purposes of an amalgamation, merger or reconstruction the terms whereof have previously been approved by the Lender in writing; or

Composition with creditors
(7.6)
the Borrower convenes a meeting for the purpose of making, or proposes and/or enters into, any arrangement or composition with any of the creditors of the Borrower (as the case may be); or

Bankruptcy or insolvency
(7.7)
the Borrower (being an individual or individuals or a firm), or any one of the members thereof, becomes bankrupt or otherwise becomes insolvent or commits any act of bankruptcy; or

Receivership distress or execution or other court order
(7.8)
an encumbrancer takes possession or a receiver or other similar officer is appointed of the whole or any part of the assets or undertaking of the Borrower or a distress or execution is levied or enforced upon any of the chattels or property of the Borrower and is not discharged within ten days of being levied; or any court order is imposed restricting the possession or disposal or dealing of any of the Borrower's chattels or property and is not discharged within ten days of being so imposed;

Stopping payment creditors
(7.9)
the Borrower without the consent in writing of the Lender stops payment to creditors generally or (otherwise than for the purpose of such an amalgamation, merger or reconstruction as is referred to in paragraph (7.5) above) ceases or threatens to cease to carry on the Borrower's business or any substantial part thereof or is deemed, for the purposes of Section 178 of the Companies Ordinance, Cap. 32, or any statutory modification or re-enactment thereof for the time being in force, to be unable to pay its debts or disposes or threatens to dispose of the whole or a substantial part of its undertaking or assets; or

Early determination of term
(7.10)
the term for which the Property or any part or parts thereof is held from the Government is early determined; or

Re-entry by the Government
(7.11)
the Government (which expression shall include its successor or successors in title) or any competent authority shall re-enter or threaten to re-enter upon and take back possession of all or any part of the Property, Provided that the provision of this Clause (7.11) shall apply, mutatis mutandis, to any competent authority that extends or agrees to extend the terms of the Government Grant or grants, re-grants or agrees to grant or re-grant to the Borrower the Property;

Other general prohibitions
(7.12)
the granting of the facilities or the performance of the obligations of the Borrower hereunder are prohibited by any law or governmental or court order or direction.

Notify event of default
If any event of default shall arise the Borrower shall forthwith notify the Lender in writing of the occurrence of such event; failure to notify the Lender shall be deemed to be an event of default.

Effect of event of default



Lender's obligation ceases





All monies repayable immediately
8.
(8.1)
Notwithstanding anything to the contrary, express or implied, contained in any instrument, agreement or document to which the Borrower and/or the Lender is a party, the Lender shall be under no liability at any time after the occurrence of an event of default to honour any further obligations hereunder or under any such instrument, agreement or document or otherwise and all term loans or instalment loans and other moneys, obligations and liabilities hereby secured not otherwise so repayable shall become repayable immediately whether or not demand shall have been made therefor together with interest accrued thereon calculated as aforesaid to the date of repayment in full, and cash cover shall be provided by the Borrower on demand for all contingent liabilities in such sum as the Lender may in its absolute discretion consider  adequate (provided that the Borrower shall not be called upon to make cash cover in excess of the maximum amount of such contingent liability where such liability is quantifiable at the time) notwithstanding that the maturity thereof shall not have arrived or that the Borrower and/or the Lender shall not have been called upon to pay thereunder.

Power of Lender in event of default
(8.2)
If any event of default shall have occurred then it shall be lawful for the Lender at any time thereafter without any consent on the part the Borrower or of any person to :-


(8.2.1)
consolidate all or any of the Borrower's accounts with and liabilities to the Lender and set off or transfer any moneys standing to the credit of the Borrower in any account with the Lender against the liability of the Borrower hereunder;

To preserve maintain manage
(8.2.2)
do all things necessary or desirable to preserve, maintain and manage the Property;

To take possession of the Property
(8.2.3)
enter into and upon and take possession of the Property or any part thereof (and for such purpose take any legal proceedings), and thenceforth to hold, possess and enjoy the same and to receive the rents and profits thereof without any lawful interruption or disturbance by the Borrower or any other person and/or (subject to any lease or tenancy granted by the Borrower with the Lender's prior written consent) let or lease the same or any part thereof at such rent, for such period and upon such terms and conditions as the Lender shall think fit and appoint any person at such reasonable and proper remuneration as the Lender shall determine to collect the rents and profits of the Property on behalf of the Lender, and surrender and accept the surrender of leases or tenancies of the Property;

To exercise powers incidental to ownership
(8.2.4)
exercise any powers or rights incidental to the ownership of the Property;

To settle claims compromise
(8.2.5)
settle, adjust, refer to arbitration, compromise and arrange any claim, demand or dispute relating to the Property;

To bring proceedings etc.
(8.2.6)
bring, prosecute, enforce, defend, compromise and abandon any claim, action, suit or proceeding in relation to the Property;

To sell, call in collect and convert




















































No sale except with one month's notice
(8.2.7)
(whether or not the Lender shall have made such entry or taken possession as aforesaid) sell, assign, call in, collect and convert into money the Property or any part thereof or any interest therein subject to any prior estates, interest and rights to which the Property is subject, but free from this Legal Charge/Mortgage and all other estates, interests, tenancies and rights to which this Legal Charge/Mortgage has priority with full power to sell the same either together or in parcels and either by public auction or tender or private contract or partly by public auction or tender and partly by private contract and with such stipulations as to title or evidence of commencement of title or otherwise as the Lender shall think expedient and either for a lump sum or for a sum to be paid by instalments or for a sum on account and subject to a mortgage or other security for the balance and with full power to give any option to purchase the same or to buy in or rescind or vary any contract of sale of the same and to re-sell the same without being responsible for any loss which may be occasioned thereby with power for the Lender to enter into a Deed of Mutual Covenant or Sub-Deed of Mutual Covenant or Supplemental Deed of Mutual Covenant and/or Management Agreement and/or any other documents of a similar nature or grant any rights easements or privileges as the Lender shall in its absolute discretion think fit and with full power to compromise and effect compositions, and for the purposes aforesaid or any of them to execute and do all such assurances and things as the Lender shall think fit, PROVIDED HOWEVER that where the event of default relates to the payment of any moneys payable hereunder no such sale, assignment, calling in, collection or conversion into money shall be put into effect until the Lender shall first have made a demand for payment of such moneys to the Borrower and default shall have been made in payment thereof for a period of one calendar month;

To realize Property
(8.2.8)
do all things necessary or desirable for realizing the Property.

Tenants or Purchasers not bound to enquire
















Remedies in damages only
(8.3)
Upon any letting, leasing or sale purporting to be made in pursuance of the aforesaid powers in that behalf a tenant or lessee or purchaser shall not be bound to see or enquire whether any event of default shall then have arisen or whether any money remains owing on the security hereunder, or due notice or demand has been given or made, or as to the propriety or regularity of such letting, leasing or sale.  Notwithstanding any impropriety or irregularity whatsoever in such letting, leasing or sale the same shall, as far as regards the safety and protection of any such tenant lessee or purchaser, be deemed to be within the aforesaid powers in that behalf and shall be conclusively valid and effectual accordingly and the remedy of the Borrower in respect of any breach of the clauses or provisions hereinbefore contained or any legal obligations imposed by law upon the Lender from time to time with respect to any such letting, leasing sale or surrender shall be in damages only.

Persons entitled to exercise powers of letting and sale
(8.4)
The aforesaid powers including but not limited to the powers of letting, leasing, and sale may be exercised by the Lender or any person who for the time being shall be entitled to receive and give a discharge for the moneys owing on the security hereunder.

Lender not answerable for involuntary loss
(8.5)
Subject as aforesaid the Lender shall not be answerable for any involuntary losses which may be incurred in the exercise of the aforesaid powers and trusts or any of them.

To pay deficiency on sale
(8.6)
If upon the sale or calling in or conversion of the Property under the power in that behalf hereinbefore contained the net proceeds of such sale or calling in or conversion shall be insufficient to satisfy the moneys then due or owing on this security in or towards which the same are hereunder directed to be applied the Borrower shall pay the deficiency forthwith to the Lender with accrued interest on such deficiency at the rate applicable as herein provided.

Further warranties and representations and covenants
9.
The Borrower HEREBY WARRANTS AND REPRESENTS TO AND COVENANTS UNDERTAKES AND AGREES   with the Lender as follows, namely that :-

Validity of the Government Grant
(9.1)
the Government Grant and the Deed of Covenant are now good, valid and subsisting and in nowise void or violable;

Compliance with covenants
(9.2)
the premium or instalments of premium, rent and other moneys due under any covenant relating to the Property have been paid and the terms, covenants, conditions and obligations contained in the Government Grant and the Deed of Covenant or otherwise relating to the Property have been duly performed and observed up to the date hereof;

Good right to charge
(9.3)
the Borrower now has good right title and power to charge the Property in manner aforesaid free from all incumbrances throughout the subsistence of this Legal Charge/Mortgage and all occupier(s) of the Property have after taking independent legal advice agreed to vacate the Property upon the Lender exercising its rights and powers hereunder and to postpone any interests or rights which they may have over or in respect of the Property to this Legal Charge/Mortgage;

To keep in repair
(9.4)
the Borrower shall keep and maintain the Property and every part thereof in good and tenantable repair and condition to the satisfaction of the Lender and the Government or other competent authority;

To comply with notice
(9.5)
the Borrower shall comply with all Government or other legal requirements and notices whether statutory or otherwise in respect of the Property;

To allow Lender to view the state of repair
(9.6)
the Borrower shall allow the Lender and his servants or agents to enter and view the state of repair of the Property at all reasonable times without the Lender by so doing only being deemed to have taken possession of the Property;

To effect insurance




















To endorse over and produce receipts of insurance
(9.7)
the Borrower shall effect and maintain insurance of the Property against loss or damage by fire or explosion or such other risks as the Lender may require in its full reinstatement value or to the full extent of the facilities granted or to be granted to the Borrower whichever is the higher in some reputable insurance company as the Lender shall first approve of in writing and if so required by the Lender in the joint names of the Borrower and the Lender and shall duly and punctually pay all premia or sums of money necessary for such purpose and will not do or cause or suffer anything to be done whereby such policy or policies may become void or voidable and shall at any time on demand made for that purpose on the Borrower as hereinafter provided endorse over to, produce to or leave with the Lender such policy of such insurance and the receipt for every such payment so that the Lender shall have a lien on the same and on all moneys thereby assured and in the event of any insurance policy being taken out by the Lender on behalf of the Borrower whether on the express or implied instructions of the Borrower or pursuant to any powers herein conferred the Borrower shall irrevocably grant permission to the Lender to receive any commission rebate or other advantage in relation to such policy or any subsequent renewals thereof; and if any of the obligations under this sub-clause is not performed by the Borrower, the Lender shall be at liberty to arrange for any of such obligations to be performed at the cost and expense of the Borrower and such cost and expense shall be included in and shall form part of the secured sum;

To rebuild from insurance monies















To discharge secured sum from insurance monies
(9.8)
in the event of the Property or any part thereof being destroyed by fire or from any other causes covered by such insurance policy the Lender shall have full power (as such power is hereby irrevocably conferred) to negotiate settle compromise and adjust any matter relating to such insurance without reference to the Borrower but in case it shall become necessary for the Borrower to join in or sign any document to effectuate the same the Borrower shall do so at the request of the Lender, and in such event the Borrower shall, unless otherwise previously agreed to in writing by the Lender, lay out the insurance money received and at the Borrower's own expense made up any deficiency so as fully and completely to rebuild or reinstate the Property to its original state and condition in accordance with the plans and specifications as shall be approved by the Lender and the relevant government departments, or alternatively and notwithstanding anything herein or imposed by law or otherwise the Lender may require that all monies received on such insurance be applied in or towards the discharge of the secured sum;

To pay outgoings
(9.9)
the Borrower shall make payments of (i) the rents, management and maintenance charges, instalments of premium (if any) and other monies or proportions thereof payable in respect of the Property under the Government Grant or the Deed of Covenant (ii) the charges for electricity, gas, water, telephone and all property tax (if any) rates taxes charges outgoings and impositions consumed assessed charged imposed or payable on the Property and (iii) expenses for all repairs of the Property or any part thereof as may be necessary under the Government Grant or the Deed of Covenant;

To comply with Government Grant and Deed of Covenant
(9.10)
the Borrower shall in all respects perform and observe and comply with the terms, covenants, conditions and obligations contained in the Government Grant and Deed of Covenant so far as the same relate to the Property;

To reimburse the Lender who acts or pays when Borrower in default
(9.11)
if any default shall be made by the Borrower in the performance of any of the obligations herein it shall be lawful for the Lender to pay or perform the same and the Borrower will on demand repay to the Lender all sums of money expended by the Lender in respect thereof with interest thereon as aforesaid from the time of the same respectively having been advanced or paid until repaid to the Lender by the Borrower, and until such repayment the same shall be a charge on the Property and shall form part of the secured sum and bear interest accordingly;

To indemnify the Lender
(9.12)
the Borrower shall at all times hereafter keep the Lender indemnified against all actions, claims, suits, costs, demands and expenses which may be incurred, sustained or arise out of the non-payment of the premium or other moneys or Crown rent, property tax, rates, taxes, charges, outgoings and impositions or any part thereof payable in respect of the Property or the non-performance or non-observance of any of the covenants, obligations and agreements herein on the part of the Borrower to be performed or observed;

To give further assurance
(9.13)
the Borrower and every person having or lawfully or equitably claiming any estate, right, title and interest in or to the Property or any part thereof shall at all times at the cost, until foreclosure or sale, of the Borrower and afterwards of the person requiring the same execute and do all such lawful acts assurances and things as shall be reasonably required by the Lender for further and more perfectly assuring (i) all or any part of the Property to the Lender (ii) any of the powers conferred or purported to be conferred on the Lender its Manager any Receiver or other officer or person and for this purpose a certificate signed by or on behalf of the Lender to the effect that any particular act assurance or thing required by it is reasonably required shall be conclusive evidence of that fact;

Restriction against alienation
(9.14)
the Borrower shall not, except with the prior written consent of the Lender and then only in conformity with any conditions which the Lender may in its absolute discretion impose during the subsistence of this security, part with the use, occupation or possession of the Property or any part thereof in any way whatsoever whether by way of letting, sub-letting, lending, sharing, assigning or other means whereby any person other than the Borrower obtains the use, occupation or possession of the Property or any part thereof, irrespective of whether any rental or other consideration is given for such use, occupation or possession;

Not to re-let etc.
(9.15)
should the security hereby created be created subject to any existing lettings leases or tenancies then the Borrower shall not renew such lettings leases or tenancies (other than pursuant to any option to renew on the part of the lessee or tenant already granted) nor accept any surrender thereof nor terminate the same prior to its expiration (except with the prior written consent of the Lender) and upon the expiration or sooner determination of such lettings leases or tenancies the Borrower shall strictly observe the stipulation set out in Clause (9.14) hereof;

Restriction against further encumbrances
(9.16)
during the continuance of this security the Borrower shall not assign, mortgage, charge or otherwise dispose, part with possession or make any arrangement for the sharing of the Property or any part thereof or any interest therein or accept surrender of any lease or tenancy thereof or cause or permit any second or further legal charge or mortgage to be effected or charging order to be created on the Property or in any way encumber assign or otherwise dispose of the equity of redemption therein or diminish, jeopardise or prejudice the security hereby created to the Lender or permit the same to be done without the prior written consent of the Lender and then only in accordance with such conditions as the Lender may stipulate in such consent;

Restriction against charging Borrower's undertakings and properties
(9.17)
the Borrower shall not create or agree to create or permit to arise any mortgage, charge, debenture or pledge creating any floating charge over or in respect of its present or future undertaking, properties, assets, rights or revenues, or any part thereof, including its uncalled capital (if any) for the time being without the prior written consent of the Lender;

To deliver up vacant possession on exercise of power of sale
(9.18)
if at any time the power of sale herein contained shall become exercisable by the Lender the Borrower shall upon notice being given so to do by the Lender forthwith quit and deliver up vacant possession of the Property to the Lender or to whomsoever the Lender may nominate or direct but in case of the Borrower's failure to comply with this Clause the Lender shall have the power to forcibly enter the Property if in the Lender's reasonable belief the Property is left vacant or otherwise uninhabited and the Lender shall in no circumstances be liable to the Borrower or to any other person for any damage or loss occasioned by such forcible entry and the Borrower shall at all times indemnify the Lender against all costs expenses claims and demands in connection therewith;

Quiet enjoyment
(9.19)
upon the Lender being entitled so to do under the terms hereof the Property may be quietly entered into and during the residue of the term created by the Government Grant (and any renewal thereof) held and enjoyed by the Lender without any interruption or disturbance by the Borrower or any person claiming through under or in trust for the Borrower;

To apply for apportionment
(9.20)
the Borrower will whenever requested so to do in writing by the Lender apply to the Director of Lands or other competent authority for apportionment of the Crown Rent and/or premium in respect of the Property or any part thereof pursuant to the provisions of the Crown Rent and Premium (Apportionment) Ordinance Cap. 125 or any statutory modification or re-enactment thereof;

To take up the Crown Lease






































Lender authorised to take up Crown Lease
(9.21)
in the event of the Property or any part thereof being held under any Conditions of Sale Conditions of Exchange or Conditions of Grant or other similar terms or conditions the Borrower will if required (if necessary in conjunction with the owners for the time being of the other undivided shares of and in the Lot upon which the Property is erected and which is more particularly described in the said First Schedule (hereinafter called "the said Lot")) execute and take up the Crown Lease relating to the said Lot when called upon so to do by the Director of Lands or other competent authority, or register the certificate of compliance (or a copy thereof) certifying that the said Conditions have been fully complied with whereupon a Crown Lease shall be deemed to have been granted, and pay the due proportion of the costs and expenses in connection therewith, and if the Borrower shall make default in taking up such Crown Lease and in executing the counterpart thereof within one month after a notice calling upon the Borrower so to do shall have been delivered to the Borrower or posted to or left at the Borrower's registered office last known business or residential address for the time being in Hong Kong or on some part of the Property by the Lender or the Director of Lands or other competent authority or other proper officer authorised for that purpose by the Government then it shall be lawful for the Lender to take up such Crown Lease or register such certificate of compliance or a copy thereof on the Borrower's behalf and for such purpose the Borrower hereby irrevocably appoints a manager or such other officer of the Lender for the time being appointed by the Lender for the purpose to be the attorney of the Borrower to execute and to sign, seal and as the Borrower's act and deed, deliver the necessary counterpart and all such other deeds and instruments as may be necessary for such purpose and also to be the attorney of the Borrower to execute and to sign, seal and as the Borrower's act and deed deliver a new mortgage or new legal charge of the new lot, or the share owned by the Borrower of and in the new lot, and all the Borrower's right interest and estate therein when such Crown Lease has been taken up in favour of the Lender in substitution for this Legal Charge/Mortgage and all moneys paid by the Lender in respect of such Crown Lease or registration of such certificate of compliance or a copy thereof and new mortgage or new legal charge shall be added to the secured sum and form part thereof;

To exercise the right of renewal (if any) of lease term
(9.22)
the Borrower will, not later than six months before the expiration of the term agreed to be granted by the Government Grant exercise any right of renewal granted by the Government Grant (if necessary in conjunction with the owners for the time being of the other undivided parts or shares of and in the said Lot) and will execute such deeds or documents as shall be required to effectuate such renewal and pay such fees as shall be demanded by the Director of Lands or other competent authority and will execute a new mortgage or new legal charge to the Lender of the said Lot or any substituted lot or the shares owned by the Borrower of and in the said Lot or any substituted lot or of the estate, right, title and interest in the said Lot or any substituted lot for such renewed term or of the estate, right, title and interest of and in the shares owned by the Borrower of and in the said Lot or any substituted lot for such renewed term in substitution for this Legal Charge/Mortgage;

To comply with requirements for grant, extension and renewal
(9.23)
in the event of the Borrower being or becoming entitled to, and/or entitled to apply to any competent authority for or being offered, (i) an extension or renewal of the term subsisting under the Government Grant, or (ii) a re-grant or new grant of an interest in the whole or any part of the said Lot or of such new or substituted lot as referred to in Clauses (9.21) and (9.22) hereof, the Borrower shall forthwith do such act deed and thing, execute such document or instrument and comply with such terms and conditions (including the payment of such fees and/or premia as shall be demanded by the competent authority) in order to avail himself of the entitlement to the extension, renewal, re-grant or new grant, and thereafter the Borrower shall forthwith execute a new mortgage or new legal charge (or such other security document as the Lender shall require) to the Lender of or in respect of the subject matter of such extension, re-grant or new grant, as security for the secured sum hereunder;

To furnish alternative security
(9.24)
if on the expiration of the Government Grant the Borrower does not become or is not entitled to or is not offered, (i) an extension or renewal of the term granted by the Government Grant, or (ii) a re-grant or new grant of an interest in the whole of the said Lot or of such new or substituted lot as referred to in Clauses (9.21) and (9.22) hereof, the Borrower shall forthwith furnish such alternative security to the Lender as the Lender shall require;

Lender entitled to perform covenants of Borrower on Borrower's default
(9.25)
if the Borrower shall fail or refuse to comply with any of the provisions in Clauses (9.20) to (9.24) hereof within one month after the time aforesaid or in any event at least 14 days before the time limited (if any) for doing so, then and in any such event it shall be lawful for the Lender to exercise such right of renewal, or extension, take up the new Government Grant, or make such application or do such acts or things which the Borrower has covenanted to do in the said Clauses (hereinafter collectively called "the said acts") on behalf of the Borrower, and for such purposes the Borrower hereby irrevocably appoints a manager or such other officer for the time being of the Lender appointed by the Lender for the purpose to be the attorney of the Borrower to perform the said acts (if necessary in conjunction with the other owners for the time being of the other undivided parts or shares of and in the said Lot) and to negotiate with the Government or the competent authority for such renewal extension re-grant or new grant of the said Lot or any substituted lot or apportionment of the Crown rent and/or premium upon such terms and conditions as such attorney may at his absolute discretion think fit in all respects, and (if necessary in conjunction with the said other co-owners) to execute and sign, seal and, as the Borrower's act and deed, deliver such deeds and to sign such documents and instruments as shall be required to effectuate such renewal and perfect such apportionment and to pay such fees as shall be demanded by the Director of Lands or other competent authority and to execute and to sign, seal and, as the Borrower's act and deed, deliver a new mortgage or a new legal charge to the Lender of the said Lot or any substituted lot or the shares owned by the Borrower of and in the said Lot or any substituted lot or the estate right title and interest in the said Lot or any substituted lot (as the case may be) for such renewed term or of the estate right title and interest of and in the shares owned by the Borrower of and in the said Lot or any substituted lot for such renewed term in substitution for this Legal Charge/Mortgage and to sign such documents and writings and to do all such other matters and things as shall be requisite and necessary to effectuate such renewal and such new mortgage or new legal charge and/or perfect such apportionment, and the Borrower will ratify and confirm all that the said attorney shall lawfully do or cause to be done by virtue of the provisions herein contained;

To furnish notice affecting Property
(9.26)
the Borrower shall provide the Lender with copies of all notices to or from all relevant government departments relating to the Property within seven (7) days of the service of such notices by or on the Borrower or such other shorter period as is reasonable in the circumstances;

Power irrevocable
(9.27)
the appointment by the Borrower of the Lender's Manager or officer for the time being as attorney in manner herein provided shall be irrevocable by death incapacity or otherwise during the continuance in force of this security, such appointment being made to secure the performance of the Borrower's obligations hereunder and also to secure the Lender's proprietary interest in the Property with power on the part of the Lender to substitute the attorney to be appointed for any particular purpose from time to time;


(9.28)
the Borrower will at the expense of the Borrower cause the Property to be valued by a duly qualified valuer approved in writing by the Lender at such times and from time to time and for such purposes and on such basis as the Lender may require.

Ruling off accounts
10.
If the Lender receives notice, actual or constructive, of any subsequent mortgage, debenture, charge, pledge, lien, assignment, encumbrance or other disposition affecting the Property or any part thereof or any interest therein, the Lender may forthwith open a new or separate account with the Borrower in the books of the Lender.  If the Lender does not open a new account it shall nevertheless be deemed to have been done so at the time when it received, or was deemed to have received, such notice (hereinafter called "the time of notice") and as from and after the time of notice all payments made by the Borrower to the Lender shall (notwithstanding any legal or equitable rule or presumption to the contrary) be credited or be deemed or treated as having been credited to the new or separate account so opened or deemed to have been opened as aforesaid, and shall not operate to reduce the amount due from the Borrower to the Lender at the time of notice PROVIDED ALWAYS that nothing in this Clause contained shall prejudice the security which the Lender otherwise would have had hereunder for the payment of the monies, costs, charges and expenses hereinbefore referred to, notwithstanding that the same may become due or owing or be incurred after the time of notice.

Appointment of Receiver
11.
If default in payment of the secured sum or any other event of default shall have occurred (and no delay or waiver of the right to exercise the powers conferred hereby shall prejudice the future exercise of such powers) the Lender may without further notice, appoint in writing, under the hand of the Manager or other duly authorised officer of the Lender for the time being such person or persons as he thinks fit to be a receiver and manager (hereinafter referred to as a "Receiver") of all or any part of the Property, and the Lender may from time to time remove any Receiver so appointed and appoint another or others in his place, and the following provisions shall have effect :-

Time of appointment
(11.1)
such appointment may be made either before or after the Lender shall have entered into or taken possession of the Property or any part thereof;

Appointment joint & several
(11.2)
where more than one Receiver is appointed in accordance with the provisions herein contained any reference to a Receiver shall apply to both or all of the Receivers so appointed, and the appointment of the Receivers shall be deemed to be a joint and several appointment to the intent that the rights, powers, duties and discretions vested in the Receivers may be exercised jointly by the Receivers so appointed or severally by each of them;

Powers of Receiver determined by Lender
(11.3)
such Receiver may be vested by the Lender with such powers and discretions, including powers of management, as the Lender may think expedient;

Receiver may exercise Lender's powers
(11.4)
unless otherwise directed by the Lender, such Receiver may exercise all the powers and authorities vested for the time being in the Lender hereunder;

Receiver to comply with Lender's directions
(11.5)
such Receiver shall in the exercise of his powers, authorities and discretions conform to any regulations and directions from time to time made and given by the Lender;

Receiver may complete construction of Property

Receiver may recover income


Receiver may give valid receipt
(11.6)
without prejudice to the generality of the foregoing, such Receiver shall have power if applicable to complete any building under construction on the Property or any part thereof and to generally complete the development thereof and to demand and recover all the income of the Property or any part thereof of which he is appointed receiver by action, distress or otherwise in the name either of the Borrower or the Lender to the full extent of the estate or interest which the Borrower could dispose of and to give effectual receipts and discharge accordingly for the same;

Receiver may raise money on the security of the Property
(11.7)
subject as hereinafter provided, any such Receiver may, for the purpose of defraying any costs, charges, losses or expenses (including his remuneration) which shall be incurred by him in the exercise of the powers, authorities and discretion vested in him and for all other purposes hereof or any of them, raise and borrow money on the security of the Property or any part thereof or any interest therein either in priority to the moneys hereby secured and the security hereby constituted or otherwise and at such rate of interest and generally on such terms and conditions as he may think fit and no person lending any such money shall be concerned to enquire as to the propriety or purpose of the exercise of this power or to see to the application of any moneys so raised or borrowed provided however that a Receiver shall not exercise this present power without first obtaining the prior written consent of the Lender;

Lender may require Receiver to give security
(11.8)
the Lender may from time to time require a Receiver to give security for the due performance of his duties as such Receiver and may fix the nature and amount of the security to be so given, but the Lender shall not be bound in any case to require any such security;

Lender may fix Receiver's remuneration for which Borrower alone is liable
(11.9)
the Lender may from time to time fix the remuneration of such Receiver and direct payment thereof and of the expenses incurred by the Receiver out of the Property or the income thereof, but the Borrower alone shall be liable for the payment of such remuneration, if any;

Receiver deemed to be the Agent of the Borrower
(11.10)
every such Receiver shall be the agent of the Borrower for all purposes and the Borrower alone shall be responsible for his acts, defaults, neglect or misconduct and for the payment of his remuneration and the Lender shall not be liable for any such act default neglect or misconduct or for such remuneration by reason of its having made the appointment of such Receiver notwithstanding that the Receiver may have in any way complied with any regulation or direction made under or given by the Lender; 

Receiver to pay all monies over to Lender
(11.11)
save so far as otherwise directed by the Lender, all monies from time to time received by such Receiver shall be paid over to the Lender to be held by the Lender on the trusts herein declared of and concerning moneys which arise from any sale, calling in, collection or conversion;

Lender may pay over monies to Receiver
(11.12)
the Lender may pay over to the Receiver any moneys arising out of the Property or any income or rent or profit thereof to the intent that the same may be applied by such Receiver for the purposes as herein stated, and the Lender may from time to time determine what funds the Receiver shall be at liberty to keep in hand with a view to the performance of his duties as such Receiver;

Indemnity to Receiver, etc.
(11.13)
every Receiver, attorney, manager, agent or other person appointed by the Lender under the powers hereby conferred shall, if so desired by the Lender but not otherwise, be entitled to be indemnified out of the Property and the monies arising therefrom or the income thereof in respect of all liabilities and expenses incurred by him in the execution or purported execution of his powers or duties hereunder and also against all loss, actions, suits, demands and claims in respect of any matter or thing done or omitted in anywise relating to the Property (except in the case of fraud) and the Lender may retain and pay out of any money in the Lender's hands arising from the terms and conditions hereof or from the Property all sums necessary to effect or secure such indemnity and all such sums shall be a charge on the Property;

Receiver may act in own name
(11.14)
any Receiver may act in his own name or in the name of the Borrower;

Limitation of liability of Receiver and Lender in possession
(11.15)
neither the Lender nor any Receiver, nor any officer authorised by them to do so shall be liable, by reason of any entry into possession of the Property or any part thereof , to account as mortgagee in possession or for anything except for monies actually received, or be liable for any loss on realisation or for any default or omission for which a mortgagee in possession would be liable;

Limitation of liability of Receiver and Lender in sale etc.
(11.16)
neither the Lender nor any Receiver shall be liable for any loss or damage to the Borrower on the sale, calling in or conversion of the Property or for any default or omission for which a mortgagee exercising such power of sale, calling in or conversion would in law, in equity or otherwise be liable.

Third Party not bound to enquire regularity of exercise of powers
12.
(12.1)
No person (be he the lessee, tenant or purchaser or otherwise) dealing with the Lender or any Receiver or any person appointed hereunder for the purpose or with its or his attorneys or agents shall be concerned or bound to enquire whether any event has occurred to authorise the appointment of the Receiver or to authorise the Receiver to act or whether the security hereby constituted has become enforceable or whether the power of sale or the powers thereby exercised or purported to be exercised has become exercisable or whether any money still remains due and owing upon the security of this Legal Charge/Mortgage or as to the necessity or expediency of the stipulations and conditions subject to which any sale, or dealing of the subject matter hereof shall be made, or otherwise as to the propriety or regularity of any sale, calling in, collection or conversion, letting or other dealings or acts, or to see to the application of any money paid to the Lender or to any Receiver or its or his attorneys or agents.  In the absence of fraud on the part of such person such dealing shall be deemed so far as regards the safety and protection of such person to be within the powers hereby conferred and to be valid and effectual accordingly and the remedy of the Borrower in respect of any irregularity or impropriety whatsoever in the exercise of any such powers shall be in damages only.

Lender or Receiver to give sufficient receipt and discharge
(12.2)
Upon any such letting, leasing, sale, calling in, collection or conversion as aforesaid and upon any other dealing or transaction under the provisions herein contained the receipt of the Lender or of any Receiver for the rent or proceeds thereof and for any other moneys paid to it or him shall effectually discharge the tenant, lessee, purchaser or person paying the same therefrom and from being concerned to see to the application or being answerable for the loss or misapplication thereof.

Application of moneys realised
13.
Subject to the provisions of Clause 14 below, the Lender or any Receiver shall apply the moneys arising from any such letting, leasing, sale, calling in, collection or conversion under the powers herein contained and all moneys received under any powers hereby conferred upon the Lender or upon any Receiver (hereinafter collectively called "the realised sum" ) after the security hereby created has become enforceable according to the following priority :-

To discharge outgoings
(13.1)
Firstly to discharge all rent, taxes, rates and other outgoings due and affecting the Property;

To discharge prior incumbrance (if any)
(13.2)
Secondly, unless the Property is sold subject to a prior incumbrance, to discharge that prior incumbrance;

To pay Receiver's remuneration
(13.3)
Thirdly to pay the Receiver's lawful costs, charges and expenses and all lawful costs and expenses properly incurred in the sale or other dealing;

To satisfy secured sum (interest first)
(13.4)
Fourthly in or towards payment of the secured sum (interest being satisfied first) until the whole of the secured sum including interest as aforesaid shall have been fully satisfied and discharged and so that if the Lender is contingently liable or will or may be so liable in respect of any moneys obligations or liabilities hereby secured all money not dealt with under the preceding provisions of this Clause shall be placed on deposit in such separate account as the Lender in its absolute discretion may think fit for the purpose of securing the contingent liabilities of the Lender and shall become subject to this security to be applied against such contingent liabilities as they fall due; and

Balance to person entitled
(13.5)
Lastly to pay any residue to the person who, immediately before any sale or other dealing, was entitled to the Property or authorised to give a receipt for the proceeds of sale thereof.

Keep proceeds in suspense account
14.
Notwithstanding anything provided in Clause 13 above the realised sum or any part thereof may be placed and kept to the credit of a suspense account or securities realised account for so long as the Lender thinks fit without any obligation in the meantime to apply the same or any part thereof in or towards discharge of any moneys or liabilities owing or incurred by the Borrower to the Lender or in manner set out in Clause 13 above.  Notwithstanding any such payment in the event of any proceedings in or analogous to bankruptcy liquidation composition or arrangement the Lender may prove or accept and retain the dividend or composition in respect of the whole of the moneys and liabilities of the Borrower to the Lender to the exclusion of the rights of the Borrower as surety in competition with the Lender until the Lender's claim is fully satisfied.

Mode of service of notice
15.
Any demand for payment or notice by the Lender hereunder shall, without prejudice to any other effective mode of giving or making the same, be deemed to have been sufficiently given or made hereunder on the Borrower if left or sent by prepaid post addressed to the Borrower at the Property or the registered office or last known business or residential address of the Borrower for the time being in Hong Kong, and shall be conclusively deemed to have reached the Borrower within 24 hours of posting, and in proving such service it shall be sufficient to prove that the notice or demand was properly addressed and posted or properly left as the case may be.

Non-waiver
16.
No failure or delay in the exercise of any power, right, or privilege hereunder on the part of the Lender or of its Manager or other authorised officer or Receiver shall operate as a waiver thereof nor shall any single or partial exercise of any power, right or privilege preclude any other or further exercise of any other power right or privilege.  The rights and remedies herein provided in favour of the Lender are cumulative and are additional to any rights or remedies provided by law.

To reimburse the Lender and the Receiver
17.
The Borrower shall pay or reimburse to the Lender or (as the case may be) to any Receiver, on demand :-

Expenses in exercise of powers
(17.1)
all costs, charges, and expenses incurred and all payments made from time to time by the Lender or any Receiver (including legal costs and expenses on a full indemnity basis) in the lawful exercise of any of the powers hereby conferred upon him together with all remuneration payable to the Lender or to such Receiver; and

Expenses for preparation and administration of charge
(17.2)
all expenses (including legal costs and expenses on a full indemnity basis) incurred by the Lender in connection with the preparation registration and thereafter the administration and enforcement of this Legal Charge/Mortgage including but not limited to legal or other expenses for demanding payment, for the taking of possession and/or receiving or enforcing rents and profits whether by process of law or otherwise, the powers of letting, power of sale and other powers of the Lender hereunder or conferred on the Lender by law and the Lender's administration costs incurred in relation thereto and such costs and expenses shall be payable by the Borrower irrespective of the outcome of any action taken; 

Stamp duties
(17.3)
all stamp and other duties and levies (if any) which this Legal Charge/Mortgage and any other instrument executed pursuant to the terms hereof may attract; and 


(17.4)
all commitment fees as the Lender may from time to time stipulate in respect of available but undrawn or un-utilised amounts of the facilities; and the same shall for so long as it remains owing carry interest at the rate as hereinbefore stated and all such costs, charges, expense and remuneration and all interest thereon shall be a charge on the Property and shall form part of the secured sum.

Further Agreements
18.
It is expressly further declared and agreed by and between the parties hereto that :-

Continuing Security






Not affected by taking or release of other security
(18.1)
the security hereby constituted shall be a continuing security and shall be available to secure whatever balance is at any time or from time to time due by the Borrower to the Lender pursuant hereto (including any reinstated facilities pursuant to any request by the Borrower to reinstate any part of the facilities which shall have been approved by the Lender; and contingent liabilities), and such continuing security shall not be considered satisfied or discharged by any intermediate payment or satisfaction of the whole or any part of the facilities from time to time or be discharged affected or prejudiced by the taking or release of any security collateral additional or other security whatsoever which the Lender may for the time being hold or which may at any time hereafter be held by the Lender as security for the secured sum or any other sum and further the Lender has only agreed to grant facilities up to such amount as it may in its absolute discretion deem safe and nothing contained herein shall prejudice or affect any lien to which the Lender is by law entitled or any other securities which the Lender may at the time hold from the Borrower or on the account of the Borrower;

Partial release
(18.2)
the Lender shall have absolute discretion in releasing or discharging the whole or any part of this security without receiving any payment or on payment of an amount less than the total amount hereby secured or the value of the security released or discharged and in such event the Borrower shall remain fully liable for the monies hereby secured or the balance thereof;

Lender has lien on security held on account of Borrower
(18.3)
the Lender shall have a lien on any security or other property held by the Lender on the account of the Borrower whether for safe custody or otherwise as further security for the secured sum.  The Lender shall further be entitled to set off any credit balance in any of the accounts of the Borrower with the Lender (whether current or otherwise or subject to notice or not) against the liability of the Borrower to the Lender hereunder;

Lender may vary credit or terms
(18.4)
the Lender shall be at liberty without thereby affecting or prejudicing its rights hereunder and without any notice to the Borrower at any time to determine enlarge increase extend or vary any facilities credit or accommodation or the terms conditions and duration under or for which the same may be granted in any way whatsoever, to vary exchange abstain from perfecting or release any other security at any time held or to be held by the Lender for or on account of the secured sum or any part thereof in any manner and to compound with give time indulgence or forebear to enforce payment to accept compositions from and make any other arrangements with the Borrower, or any obligations on bills notes or other security at any time held or to be held by the Lender;

Personal liability
(18.5)
the obligations responsibilities and liabilities on the part of the Borrower herein contained shall be personal to the Borrower and shall not be affected diminished or prejudiced by the release, discharge, surrender, variation, substitution or dissipation of all or any part or parts of the Property or the terms and conditions under which it is held from the Government or other competent authority;

No change in constitution of Borrower to affect charge
(18.6)
no changes whatsoever in the constitution of the Borrower shall impair or affect or prejudice the rights and remedies of the Lender hereunder notwithstanding any rule of law or equity to the contrary, and the security hereby constituted shall also extend to and secure all sums advanced or facilities granted after any such change and shall not be affected by the death or disability of the Borrower.  In the event of the Borrower being a firm and new partners being admitted thereto the existing partners shall remain liable hereunder and shall procure that such new partner shall adopt and be bound by this Legal Charge/Mortgage as if he had originally been a party thereto;

Absence of borrowing powers of Borrower not to affect charge
(18.7)
the liability of the Borrower hereunder shall not be affected by the absence of or by any defective excessive or irregular exercise of the borrowing powers of the Borrower (if a company or companies) or by the Borrower being now or at any time hereafter under disability or incapacity or by reason of the Borrower being an unincorporated body not having a legal existence or by any other fact or circumstance (whether known or not known to the Lender and/or the Borrower) as a result of which any indebtedness or liability incurred or purported to be incurred by the Borrower or by any person purporting to act on behalf of the Borrower would otherwise become void or unenforceable by the Lender against the Borrower and the Borrower agrees that in any such case the security herein created shall not be affected vitiated or impaired and the Borrower shall be liable to the Lender as principal debtor and this Legal Charge/Mortgage shall also be construed as a full indemnity by the Borrower for the secured sum in favour of the Lender;

Seal, Chop and signature deemed regular
(18.8)
any document bearing what purports to be the Seal or Chop of the Borrower shall be deemed to be duly sealed with the Seal or chopped with the Chop of the Borrower and binding on the Borrower accordingly and any document bearing what purports to be the signature of a director or of any person in respect of whom notice shall have been given in writing to the Lender that he is authorised to sign on behalf of the Borrower shall be deemed to be duly signed by him and the Borrower shall not be at liberty to question or plead the validity or invalidity of the Seal or Chop or signature nor to question or plead the capacity or incapacity of the party who affixed the same in such manner as to bind the Borrower but nothing herein contained shall be read so as to relieve the Borrower in respect of any liability under any document signed in the name of the Borrower whether the Seal or Chop of the Borrower be thereto affixed or not or whether such signature is affixed thereto or not;

Request for title deeds by Borrower
(18.9)
should the Borrower request the Lender to produce to him or to his solicitor the deeds of the Property or to supply extracts therefrom he shall pay the Lender's and/or its solicitors, expenses including an appropriate sum for the time and trouble of the Lender's officers in connection therewith;

Conclusive evidence of Account against the Borrower
(18.10)
a certificate in writing signed by any Manager or other duly authorised officer of the Lender stating the amount at any particular time due and payable to the Lender under this security shall be conclusive evidence against the Borrower;

Facilities may be used by any one or more of Borrower
(18.11)
the facilities hereby expressed to be granted to the Borrower (if more than one person) may be utilized or drawn down by all or any one or more of them AND the repayment and other obligations of the Borrower hereunder shall continue to be binding upon all of them notwithstanding that not all of them may from time to time or at any time have been making use of the facilities hereby expressed to be granted or that such facilities may be utilized by all or any one or more of the Borrower in different proportions AND shall continue in full force and effect and be binding upon all the persons comprising the Borrower and any of them not released by the Lender from their obligations hereunder notwithstanding the liquidation or cessation of business of any of the Borrower or the release by the Lender of any one or more of the Borrower from any or all of their obligations hereunder AND no arrangement between the Borrower and their successors or assigns shall prejudice the right of the Lender to pursue the remedies against any one or more of them and in such order and manner as the Lender may think fit and the relationship between the Lender and/or the Borrower shall be that of principal and debtors and no giving of time or indulgence to or release of any one or more of the Borrower shall affect the right of the Lender to pursue the remedies against the other or others as if such giving of time indulgence or release had not been made;


(18.12)
on each date on which a payment is to be made by the Borrower to the Lender hereunder, the Borrower shall before 11:00.m. (Hong Kong time) on the due date make the same available to the Lender by delivering to the Lender at its address aforesaid (or such other place as the Lender may from time to time specify in writing) a Hong Kong dollar cheque payable to the Lender or its order and drawn on a licensed bank in Hong Kong in immediately available funds.  Any payment received by the Lender after 11:00.m. (Hong Kong time) on a particular date shall be deemed to have been received on the following day on which banks are open for business in Hong Kong;


(18.13)
all sums payable by the Borrower hereunder shall be made without set-off, counterclaim, condition or qualification and free and clear of and without deduction for or on account of any tax, levy, impost, duty, charge, fee, deduction or withholding of whatever nature now or hereafter imposed by any taxing authority of Hong Kong.  If the Borrower shall be compelled by law to make any deduction in respect of any such taxes, levies, imposts, duties, charges, fees, deductions or withholdings then the Borrower agrees to pay such additional amounts as may be necessary to ensure that the next amounts received by the Lender shall equal the amount which would have been received by the Lender had the Borrower not been compelled to make such deduction as aforesaid;


(18.14)
if any sum due from the Borrower under this Legal Charge/Mortgage or pursuant to any order or judgment given or made in relation hereto has to be converted from the currency (in this Clause (18.14) referred to as "the first currency") in which the same is payable under this Legal Charge/Mortgage or under such order or judgment into another currency (in this Clause (18.14) referred to as "the second currency") for the purpose of (a) making or filing a claim or proof against the Borrower or (b) obtaining an order or judgment in any court or other tribunal or (c) enforcing any order or judgment given or made in relation hereto, the Borrower shall indemnify the Lender, by payment in cash immediately upon demand, from and against any loss suffered as a result of any discrepancy between (i) the rate of exchange used for such purpose to convert the sum in question from the first currency into the second currency, and (ii) the rate or rates of exchange at which the Lender may, in the ordinary course of business, purchase the first currency with the second currency upon receipt of a sum paid to the Lender in satisfaction, in whole or in part, of any such order, judgment or proof.

Provision of additional security
19.
Notwithstanding any of the provisions herein, the Borrower hereby expressly agrees with the Lender that if at any time during the continuance of this Legal Charge/Mortgage the value of the Property for the time being shall in the reasonable opinion of the Lender be less than the amount of the moneys then owing or payable to the Lender hereunder then and in every such event the Lender shall be entitled to demand from the Borrower such further amount or amounts or such additional security as the Lender shall from time to time consider adequate in order to provide the Lender with sufficient security for the moneys so owing or payable and in every such case the Borrower shall forthwith on demand by the Lender furnish the Lender with such further security to the satisfaction of the Lender as (together with the Property) shall in the opinion of the Lender be adequate to secure the amount of money so owing or payable as aforesaid.

State of occupancy
20.
The Borrower hereby warrants and declares that the Property is presently occupied by the Borrower alone and the whole of the Property is in the sole physical possession and control of the Borrower and that there is no agreement or arrangement whereby any other person firm or corporation is or will be entitled to the use occupation or possession thereof.

Appointment of Attorney
21.
The Borrower hereby irrevocably and by way of security appoints the Lender and any Receiver jointly and each of them severally to be the Borrower's attorney (with full power of substitution) and in the Borrower's name and on the Borrower's behalf to execute, sign and do all deeds, instruments acts and things whatsoever which it shall in the opinion of the Lender (whose opinion shall be conclusive and binding on the Borrower) be necessary or expedient that the Borrower should execute, sign or do for the purpose of carrying out any trust or obligation hereby declared or imposed upon the Borrower or for giving to the Lender on the Borrower's behalf the full benefit of any of the provisions hereof and generally to use the Borrower's name in the exercise of all or any of the powers hereby conferred on the Lender or any Receiver appointed by the Lender hereunder.  The Borrower hereby covenants that it will ratify and confirm all that the attorney shall lawfully do or cause to be done by virtue of these presents.

Successors and Assigns
22.
(22.1)
The terms of this Legal Charge/Mortgage shall be binding upon and enure to the benefit of the respective successors-in-title and assigns of the parties hereto Provided, however, that the Borrower may not assign any of the Borrower's rights or obligations hereunder without the express prior written consent and approval of the Lender.


(22.2)
The Lender may assign all or any part of its rights, title and interest in and to this Legal Charge/Mortgage to any person and the Borrower hereby irrevocably appoints each of the successors and assigns of the Lender to be its attorney in the terms and for the purposes set out in Clause 21.


(22.3)
The Lender may at any time disclose to any assignee or potential assignee or to any other person with whom the Lender has entered into or may propose to enter into contractual relations in relation to this Legal Charge/Mortgage or the secured sum such information about the Borrower and its affairs as the Lender shall consider appropriate.



IN WITNESS  whereof the Borrower has caused this Legal Charge/Mortgage to be duly executed the day and year first above written.

THE first Schedule REFERRED TO ABOVE

1.
The Property :-

(a)
Lot number, sections, undivided shares, description, address, etc.

(b)
Exceptions and reservations, etc.

(c)
Easements and other appurtenant rights, if any

(d)
Deed of Covenant, etc.

2.
The Government Grant :-

THE second Schedule REFERRED TO ABOVE

The following special terms and conditions apply to any instalment loan ("the Loan") granted by the Lender to the Borrower under the terms of any facility letter, as amended from time to time.  In this Second Schedule the expression "Instalments" means the amount of monthly instalments together with accrued interest as at each monthly due date payable on a monthly basis from time to time by the Borrower in respect of the Loan.  The following terms and conditions are subject to change by the Lender from time to time which shall be binding on the Borrower.

Interest
:
The Lender may at its discretion raise or reduce the interest rate payable on the Loan, by serving notice in writing on the Borrower stating the increased or reduced rate of interest and such change in interest rate shall take effect on the date stated in the notice.  The Lender shall be entitled to increase or reduce the amount and/or the number of the Instalments to take account of any such increase or reduction in the interest rate.

Instalments
:
(i)
Instalments shall be credited first towards payment of interest due on the outstanding Loan; next (but only if the Lender shall elect to do so) in repayment of any sums, other than principal, due and owing by the Borrower to the Lender in respect of the Loan; and the balance (if any) shall be applied in reduction of outstanding principal of the Loan.



(ii)
If the monthly Instalment is inadequate to cover the amount of accrued monthly interest (or, if the Lender considers that it results in an insufficient balance being available each month to be applied in reduction of the outstanding principal) the Lender may serve notice in writing on the Borrower increasing the amount of monthly Instalments, and Instalments of the increased amount shall be paid with effect from the date stated in the notice.



(iii)
All principal outstanding on the final instalment payment date shall be repaid together with the amount of the final instalment and together with all other sums then due and payable to the Lender.

Prepayment
:
(i)
The Borrower may repay the Loan in whole or in part provided that the Borrower has given to the Lender one month's prior notice of the intention to repay.



(ii)
In case of' actual prepayment of the Loan in full or in part prior to the monthly due date, the Lender is entitled to demand interest payment calculated up to the said monthly due date and/or demand such prepayment administrative fee as specified by the Lender from time to time.



(iii)
In case of a partial prepayment the Lender may at its discretion reduce either the amount or the number of future Instalments to take account of such partial prepayment.

Other payments
:
The Borrower shall reimburse the Lender in respect of all sums paid by the Lender pursuant to the terms of any security document held by the Lender as security for the Loan, and shall reimburse the Lender in respect of all legal fees and expenses on a full indemnity basis incurred by the Lender in seeking to recover amounts due to the Lender following default by the Borrower in making payment on due date.

Accelerated Repayment
:
If the Borrower fails to make payment on the due date of any sum payable under the terms of the said Facility Letter the balance of the Loan then outstanding shall become forthwith due and payable, and the balance of the Loan then outstanding shall also become forthwith due and payable if the Borrower shall fail to make payment to the Lender on due date of any sums due to the Lender under any other loan or under any other contract or arrangement relating to the payment of money.

Default Interest
:
In respect of any sums due to the Lender from the Borrower which are not paid on due date, interest will be payable forthwith on such sum at such rate or rates as the Lender shall from time to time determine, such interest shall, at the absolute discretion of the Lender, be compounded at monthly intervals or calculated on the actual number of days elapsed from the date on which the same should have been paid to the date of payment.

Further advances
:
(i)
If at any time the monthly Instalment is inadequate to cover the amount of accrued monthly interest on the Loan then, until the Lender elects to serve notice on the Borrower increasing the amount of monthly Instalments, the deficiency shall be treated as having been the subject of a further advance to the Borrower and thereafter interest shall be computed on the increased principal amount outstanding.



(ii)
If the Borrower fails to reimburse the Lender in respect of other payments or default interest the Lender shall be at liberty to treat the amount due as having been the subject of a further advance to the Borrower and thereafter interest shall be computed on the increased principal amount outstanding and if the monthly Instalment is then inadequate to cover the increased amount of monthly interest (or if the Lender considers that it results in an insufficient balance being available each month to be applied in reduction of outstanding principal) the Lender may serve notice in writing on the Borrower increasing the amount of monthly Instalments and Instalments of the increased amount shall be paid with effect from the date stated in the notice.



(iii)
If the Lender agrees to make further advances to the Borrower in any other circumstances the monthly Instalments will be adjusted and notified to the Borrower.

SEALED  with the Common Seal of the Borrower in the presence of and  SIGNED  by

in the presence of :-

Solicitor,
Hong Kong SAR
)

)

)

)

)

)

)
)

)

SIGNED  SEALED and DELIVERED by the Borrower (who having been previously identified by Hong Kong Identity Card(s) as specified above) in the presence of :-
)

)

)

)

)

)

)

)

)

Solicitor,
Hong Kong SAR


INTERPRETED  by :-

Clerk to Messrs.


Solicitors &c., Hong Kong SAR


I/We, the Borrower/Mortgagor hereby acknowledge that Messrs.

have advised me/us that they are the solicitors acting for the Lender/Mortgagee.  Although the contents of the legal charge/mortgage have been interpreted and explained to me/us by Messrs.

, and they have also invited me/us to seek independent legal advice on this transaction as well as on the said legal charge/mortgage, yet I/we confirm that I/we do not see the need for independent legal advice despite every chance having been offered to me/us to do so.

______________________________

Borrower/Mortgagor

INTERPRETED  by :-

Clerk to Messrs.


Solicitors &c., Hong Kong SAR



DATED  the
day of















To
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APPROVED FORM OF SALE AND PURCHASE AGREEMENT FOR NON-CONSENT SCHEME UNDER RULE 5C(3) OF SOLICITORS' PRACTICE RULES

Note :  1.
Clauses underlined are for mandatory inclusion and should not be altered unless prior approval has been obtained from Council.  Detailed reason(s) has/have to be given for each of the proposed amendment to the mandatory clauses.  A non-refundable application fee of HK$4,500 (subject to revision) for each agreement is payable on filing of the application.


2.
No amendment of a drafting nature to the mandatory clauses will be considered.


3.
No application for consent to amendments to the non-mandatory clauses is necessary except to the extent that those amendments might conflict with the terms of the mandatory clauses.

4.
Application has to be made for consent from the Council for introduction of any new clauses or amendments to non-mandatory clauses which have the effect of altering the nature of the mandatory clauses.

 


THIS AGREEMENT  is made the           day of

One thousand nine hundred and



Delete if inapplicable
BETWEEN the Vendor [the Financier] and the Purchaser whose particulars are set out in Schedule 1.

WHEREAS :-



Recitals
(1)
The Vendor intends to erect and complete upon the land before the [     ] day of [              ] 19[   ] the Development in all respects complying with the building plans.

(2)
For the purpose of selling and assigning various parts of the Development certain undivided shares of and in the land have been allocated to such parts, such shares being subject to adjustment by the Vendor under Clause 21.



(3)
No consent of the Director of Buildings and Lands is required for the Vendor to enter into (inter alia) this Agreement for the sale of the Property.

NOW IT IS HEREBY AGREED AS FOLLOWS:-

Interpretation
1.
(1)
In this Agreement including the recitals the following expressions shall  have the following  meanings except where the context otherwise permits or requires :‑


(a)
"Authorized Person" means [                    ], and this expression shall include any other authorized person or persons as defined in Section 2(1) of the Buildings Ordinance (Chapter 123 of the Laws of Hong Kong) for the time being appointed by the Vendor in his place.


Applicable only for sales in phases, and delete if inapplicable
(b)
["Building" means the building or buildings comprised in [Phase [   ] of] the Development of which the Property forms part.]



Delete if inapplicable

(c)
["Building Mortgage" means the [               ] dated the [     ] day of [                  ] made between the Vendor of the one part and [                        ] of the other part and registered in the Land Registry/[               ] New Territories Land Registry by Memorial No.[         ].]




(d)
"building plans" means the general building plans and specifications prepared by the Authorized Person and approved by the Building Authority under Reference No. [              ] and includes any approved amendments thereto.



(e)
"Construction Cost" means:-



(i)
any amount incurred or paid to any contractors or suppliers for work done, or materials or goods supplied, in connection with the construction of the Development and in rendering the Development fit to qualify for the issue of the Occupation Permit; and


(ii)
any other amounts (including professional fees) which (in the opinion of the Authorized Person) need to be incurred by the Vendor in order to complete the construction of the Development in accordance with the building plans and in rendering the Development fit to qualify for the issue of the Occupation Permit.


(f)
"Deed of Mutual Covenant" means the document to be registered in the Land Registry/ [                    ] New Territories Land Registry by which the rights, interests and obligations of all or any of the co‑owners of the land and the Development among themselves are defined.

(g)
"Development" means the [insert brief description of the development giving as much information as reasonably practicable so that a purchaser will have a general understanding as to the nature and composition of the development, the communal and recreational facilities provided therein, other special features (if any), etc.] now being constructed or to be constructed on the land in accordance with the building plans and intended to be known as ["                 "].



(h)
"Government Grant" means the Government Grant document specified in Schedule 2.


(i)
"land" means all that piece or parcel of land known and registered in the Land Registry/[             ] New Territories Land Registry as [insert lot number].

(j)
"Occupation Permit" means the written permission to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development to be occupied and includes a Temporary Occupation Permit.


(k)
"Office hours" means 10:00 a.m. to 4:30 p.m. on weekdays and 10:00 a.m. to 12:00 noon on Saturdays.


Delete if inapplicable

(l)
["Phase [   ]" means the Phase of the Development comprising [Blocks      ].]





(m)
"Property"  means the property described in Schedule 3.


(n)
"Temporary Occupation Permit" means the temporary permit to be issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development or any part thereof comprising the Property to be occupied.


(o)
"saleable area" means :‑





(i)
in relation to a unit enclosed by walls, the floor area of such unit (which shall include the floor area of any balconies and verandahs), measured from the exterior of the enclosing walls of such unit except where such enclosing walls separate two adjoining units in which case the measurement shall be taken from the middle of those walls, and shall include the internal partitions and columns within such unit; but shall exclude the common parts outside the enclosing walls of such unit Provided That if any of the enclosing walls abut onto a common area, then the whole thickness of the enclosing walls which so abut shall be included;



 (ii)
in relation to any cockloft, the floor area of such cockloft measured from the interior of the enclosing walls of such cockloft;



(iii)
in relation to any bay window which does not extend to the floor level of a unit, the area of such bay window measured from the exterior of the enclosing walls or glass windows of such bay window and from the point where the bay window meets the wall dropping to the floor level of a unit but excluding the thickness of such wall;

(iv)
in relation to any carparking space, the area of such carparking space (the dimensions of which are more particularly set out in Schedule 3) measured from the interior of its demarcating lines or enclosing walls, as the case may be;






(v)
in relation to any yard, terrace, garden, flat roof or roof, the area of such yard, terrace, garden, flat roof or roof measured from the interior of their boundary lines, and where the boundary consists of a wall, then it shall be measured from the interior of such wall;


Where the Property consists of any of the above‑mentioned items, the saleable area of each of such items shall be specified and described separately in Schedule 3.

(p)
"Statutory Declaration" means the Statutory Declaration of the solicitor for the Vendor registered in the Land Registry/[             ] New Territories Land Registry by Memorial No.[               ] in compliance with Rule 5C(3) of the Solicitors' Practice Rules.





(2)
In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.



Sale and purchase

Delete if inapplicable
2.
The Vendor shall sell and the Purchaser shall purchase the Property TOGETHER with the right in common with the Vendor or other person or persons claiming through, under or in trust for the Vendor to use for the purpose of access to and egress from the Property the lifts, entrance hall, staircases and landings in the Development and such of the passages therein intended for common use and serving the Property and the appurtenances thereto and TOGETHER with all rights of way (if any) and other rights and all privileges, easements and appurtenances thereunto belonging or appertaining AND all the estate, right, title, interest, property, claim and demand whatsoever of the Vendor in and to the Property EXCEPTING AND RESERVING unto the Vendor and its successors and assigns other than the Purchaser the right to the exclusive use, occupation and enjoyment of the whole of the Development [including the external walls (if any) of the Property] SAVE AND EXCEPT :‑



(a)
the Property; and

(b) such areas and facilities (if any) as may be designated as common areas or common parts and facilities in the Deed of Mutual Covenant or are intended for common use.



Purchase price

*Delete if inapplicable
3.
(1)
The purchase price shall be the sum set out in Schedule 4 and shall be paid by the Purchaser to the Vendor's solicitors as stakeholders in the manner set out in Schedule 4 *[and in particular, the Purchaser shall pay to the stakeholders a further installment of 10% of the purchase price within 14 days of the date of this agreement.]

 



(2)
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out in Clause 25, such money shall be deemed to have been paid by the Purchaser to Messrs. [                   ] as agents for the Vendor.


(3)
In the event of the Purchaser being required pursuant to Schedule 4 to pay the balance of the purchase price at a time when the Occupation Permit is issued and the Vendor not being at that time in a position validly to assign the Property to the Purchaser for any reason, the Purchaser shall be entitled to withhold such payment until the Vendor is in a position validly to assign the Property and has given at least 14 days' notice in writing to that effect to the Purchaser.





(4)
In respect of each payment of the purchase price or any part thereof required to be made hereunder, the Purchaser shall deliver to the Vendor's solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in Hong Kong in favour of the Vendor's solicitors for the relevant amount.


(5)
Subject to sub‑clause (3) but without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.



Completion of Building/Development, extension of time, recission
4.
(1)
The Vendor shall :‑


(a)
continue the construction of the Development with all due expedition;

(b)
comply with the requirements of the Building Authority and of any other relevant Government authority relating to the Development; and

(c)
complete the Building/Development in all respects in accordance with the building plans on or before the [     ] day of [               ] subject to such extensions 



of time as may be granted by the Authorized Person in accordance with sub‑clause (5)(a).



Note: (2) is mandatory where the land is subject to a Re-development

(2)
If the land is subject to a Redevelopment Order, the Vendor shall complete the Development in all respects in accordance with the building plans by the expiry date of the period allowed by the Redevelopment Order.  If at any time it appears likely in the opinion of the Authorized Person that the Development will not be completed by the expiry date of the period allowed by the Redevelopment Order relating to or affecting the land, the Vendor shall promptly apply for and obtain such extension of time for completing the Development as shall be required and shall pay any fine or premium to the Government for such extension.  The Vendor shall notify the Purchaser of such application and terms of extension granted within 30 days of each event.



*This phrase is to be inserted in phased developments only



(3)
If the Vendor fails to apply for and obtain any extension of time for completing the Development under sub‑clause (2) and fails to complete the Development by the expiry date of the period allowed by the Redevelopment Order or such extension period as may have been granted, the Purchaser shall be entitled, *[unless the completion of the sale and purchase herein has taken place], in addition to any other remedy that he may have, to give the Vendor notice in writing in that behalf to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time from the date or dates on which such amounts were paid to the date of repayment, the payment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.




(4)
(a)
Subject to sub‑clause (4)(b), if the Vendor fails to complete the Building/Development by the date specified in sub‑clause (1)(c) as extended by any extensions of time granted by the Authorized Person under sub‑clause (5)(a), the Purchaser shall be at liberty by notice in writing to the Vendor to rescind this Agreement and upon service of such notice, this Agreement shall be rescinded within 7 days thereafter and the Vendor shall repay to the Purchaser all amounts paid by the Purchaser hereunder together with interest thereon at the rate of 2% per annum above the prime rate specified by The Hongkong and  Shanghai Banking Corporation Limited from time to time from the date or dates on which such amounts were paid up to the date of repayment, the payment of  such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.



(b)
If the Purchaser does not rescind this Agreement under sub‑clause (4)(a) within 28 days from the date specified in sub‑clause (1)(c) or any extended date, he shall be deemed, without prejudice to his rights under sub-clause (4)(c) hereof, to have elected to wait for completion of the Building/Development.  In such event the Vendor shall pay to the Purchaser interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on all amounts paid under this Agreement from the date following the date or extended date specified in sub‑clause (1)(c) or any extended date up to the date of completion of the Building/Development.  Such interest shall be paid or allowed as a credit to the Purchaser in respect of the purchase price on completion of the sale and purchase.




(c)
If the Building/Development is not completed in accordance with the building plans and the other provisions of this Agreement within a period of 6 months from the date specified in sub‑clause (1)(c) or any extended date under sub-clause (5)(a), the Purchaser shall be at liberty either to rescind this Agreement in which event the provisions of sub‑clause (4)(a) relating to repayment and interest shall apply or to await the completion of the Building/Development in which event the provisions of this sub‑clause (4)(b) relating to the payment of interest shall apply.




(5)
(a)
The Vendor shall be entitled to such extensions of time for completion of the Building/Development beyond the date stated in sub‑clause (1)(c) as shall be granted by the Authorized Person and appear to him to be reasonable having regard to delays caused exclusively by any one or more of the following reasons :‑
(i)
Strike or lock‑out of workmen;
(ii)
Riots or civil commotion;
(iii)
Force majeure or Act of God;
(iv)
Fire or other accident beyond the Vendor's control;

(v)
War; or

(vi)
Inclement weather and for the purpose of this Agreement inclement weather means rainfall in excess of 20 millimetres in a twenty-four hour period (midnight to midnight) as recorded at the Hong Kong Observatory,  a Rainstorm Black Warning is issued or the hoisting of Typhoon Signal No.8 or above at any time between the hours of 8:00am to 5:00pm.




(b)
The Vendor shall notify the Purchaser in writing within 14 days from the issue of any such extensions of time granted by the Authorized Person and furnish the Purchaser with a copy of the relevant certificate of extension.




(6)
For the purposes of this Clause, the Building/Development is deemed to be completed on the date on which the Occupation Permit is issued.



Completion
5.
The sale and purchase shall be completed at the office of Messrs. [                         ] during office hours within 14 days of the Purchaser being notified in writing that the Occupation Permit has been issued and the Vendor is in a position validly to assign the Property to the Purchaser.



Possession
6.
On completion of the sale and purchase, the Vendor and all other necessary parties (if any) will execute a proper assurance of the Property to the Purchaser or the Purchaser's nominee or sub-purchaser free from incumbrances but subject to the Government Grant.  Subject as hereinafter mentioned, the Purchaser or the Purchaser's nominee or sub‑purchaser shall on completion of the sale and purchase be entitled to vacant possession of the Property, all outgoings including management fees up to and inclusive of the completion date being paid by the Vendor.



Risk
7.
The Property shall as between the Vendor and the Purchaser remain at the Vendor's risk until the date fixed for completion of the sale and purchase in Clause 5.



Requisition of title
8.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation, be at liberty to cancel the sale on giving to the Purchaser or his Solicitors at least 14 days' notice in writing to that effect, in which case unless the objection or requisition shall have been in the meantime withdrawn, the sale shall on the expiry of the notice be cancelled and the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.



Government Grant, easements mis-description
9.
(1)
The Property is sold subject to and with the benefit of the Government Grant, for the term of years created thereby or absolutely (as the case may be) and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein.




(2)
No error, mis‑statement or mis‑description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error, mis‑statement or mis‑description relates to a matter materially and adversely affecting the value or user of the Property.



Warranties


10.
The Vendor hereby warrants :‑


(a)
that at the date hereof (i) the building plans have been duly approved, (ii) the consent of the Building Authority has been given under the Buildings Ordinance to commence building works on the land and (iii) to the best of the Vendor's knowledge no impediment exists which would prohibit or impede the completion of construction of the Building/Development within the time specified in Clause 4(1)(c);



A schedule of fittings and finishes (similar to the requirements under LOCM No.101)* must be included in this Agreement

*Optional

(b)
that the fittings and finishes specified in Schedule 5 shall, on or before completion of the construction of the Building/Development, be incorporated into the Property Provided Always that if the Vendor is prevented by force majeure or other reason beyond his control from obtaining such fittings and finishes, other fittings and finishes certified by the Authorized Person to be of comparable quality may be substituted;


(c)
that subject to Clause 20 the Property will on completion   of  the  construction  of  the Building/Development be as shown on the plan attached hereto and the saleable area will be as specified in Schedule 3; 



Delete if inapplicable

(d)
that on completion of the Development the Vendor shall provide the communal [and recreational] facilities set out in Schedule 6.


Rights of Purchaser
11.
(1) 
The Purchaser shall at any time before completion of the sale and purchase be at liberty to:‑


(a)

sub‑sell the Property without any interference or charges by the Vendor or anyone claiming under or through the Vendor;

(b)

charge, mortgage or assign the benefit of this Agreement Provided Always that notice in writing of any such charge, mortgage or assignment is given to the Vendor or his Solicitors;



Delete as inappropriate

*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing and Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation



(c)

instruct any firm of solicitors of his choice to act for him in this Agreement and/or the subsequent Assignment to the Purchaser; 




*[in which event, each party shall pay its own solicitors' costs of and incidental to this Agreement and/or the subsequent Assignment to the  Purchaser (including all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment).]



OR

In cases where Section 34A(3) of the CPO does not apply, either * or **could be adopted as appropriate



**[Provided Always that the Purchaser shall in this event bear and pay to the Vendor's Solicitors on behalf of the Vendor the costs of this Agreement at the full scale charge and the costs of the subsequent Assignment at half scale charge;]



Cancellation of Agreement

(2)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with cancellation of this Agreement.



Good title

*The words in bracket are only applicable where a Certificate of Compliance has not been issued and will not apply where the interest in the Property arises under a Government Lease.
12.
The Vendor shall at his own expense show a good title to the Property and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor's possession relating to other property retained by the Vendor as well as to the Property, pay the cost of such certified copies.  *[The Purchaser acknowledges that the Certificate of Compliance in respect of the Building/Development has not been issued and the Vendor's interest to the Property is equitable only.  In the event that the Certificate of Compliance shall not be issued prior to completion of the sale and purchase herein, the Vendor shall only be obliged to prove a good title to the Vendor's equitable interest in the Property].



Documents of title
13.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.



Costs and disburse-ments of Agreement

*Delete as inappropriate
14.(1)
Subject to the provisions of Clause 11(1)(c), all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment to the Purchaser shall be borne and paid by the *Purchaser/Vendor, and in the event that the Purchaser instructs solicitors other than the Vendor's solicitors to act for him:-

Revision to this clause may be necessary as a result of Section 34A of the Conveyancing and Property Ordinance (Cap.219)
(a)
if the Purchaser shall request the Vendor to execute more than one assignment in respect of the Property the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for their approval, and



(b)
if the Purchaser shall request the Vendor to assign the Property to his nominee or 
sub-purchaser the Purchaser shall on completion pay the additional costs charged 
by the Vendor's solicitors for the perusal of any instrument of Nomination or Sub-
Sale Agreement.



Stamp duty, etc.



(2)
All stamp duty and registration fees payable on the provisional agreement or this Agreement (if any) and the Assignment shall be borne and paid by the Purchaser.


(3)
The professional fees for the plan to be annexed to this Agreement or the Assignment shall be borne and paid by the Purchaser. 



Time of the essence
15.
Time shall in every respect be of the essence of this Agreement.



Default of Purchaser
16.
(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 4 or any interest payable hereunder within 7 days of the due date, the Vendor may (subject to Clause 3(3)) give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.





(2)
Upon the determination of this Agreement pursuant to sub‑clause (1) :‑

(a)
all sums paid by the Purchaser up to 10% of the purchase price by way of deposit shall be forfeited to the Vendor; 

(b)
where the Purchaser has entered into possession of the Property, the Vendor shall become entitled to re‑enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.




(3)
Upon determination of this Agreement, the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending  such resale shall be borne by  the Purchaser and such deficiency  and  expenses  shall be  recoverable by the Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.



Default of Vendor
17.
In the event of the Vendor failing to complete the sale in accordance with the terms and conditions hereof, it shall not be necessary for the Purchaser to tender an Assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.



Deed of Mutual Covenant

Delete in case of sale of industrial units


18.
On completion of the sale and purchase, the Purchaser shall EITHER enter into a Deed of Mutual Covenant and, if required by the Vendor, a Management Agreement, with the Vendor to define their respective rights and obligations of and in the land and the Development and to make provisions for the management of the Development OR at the Vendor's option accept an Assignment of the Property from the Vendor subject to and with the benefit of the Deed of Mutual Covenant and a Management Agreement (if any) entered into by the Vendor with another purchaser or purchasers in respect of the land and the Development.  Such Deed of Mutual Covenant and Management Agreement (if any) shall follow closely the draft or drafts exhibited to the Statutory Declaration subject however to such modifications as are  necessitated  by changes in the building plans, any adjustment  of the  undivided  shares, a change in the management company and the like.  [The provisions of the Deed of Mutual Covenant shall not conflict with the Guidelines set out in Land Office Circular Memorandum No.91 as amended from time to time unless otherwise permitted by the Law Society of Hong Kong.]



Cost of DMC
19.
The Purchaser shall pay to Messrs. [            ] the costs of and incidental to the Deed of Mutual Covenant in accordance with the scale of costs prescribed in the Solicitors (General) Costs Rules which include the costs for the provision of a certified copy of such Deed of Mutual Covenant to the Purchaser.



Alteration of building plans


20.(1)
Notwithstanding anything hereinbefore contained, the Vendor hereby reserves the right to alter the building plans  whenever the Vendor considers necessary Provided That the Vendor shall notify the Purchaser in writing of such alteration if the same affects in any way the Property as soon as the same has been approved by the Building Authority.  If as a result of such alteration, the saleable area of the Property or any part thereof according to such amended plans shall differ from the saleable area specified in Schedule 3, then the purchase price shall be adjusted in proportion to the variation of the saleable area of the parts of the Property affected Provided That if the increase or reduction in the saleable area of the Property or any part thereof shall exceed 5% of the saleable area thereof as specified in Schedule 3, then the Purchaser shall be at liberty to rescind this Agreement in which event all moneys paid by him hereunder shall be returned to him with interest thereon at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time from the date or dates of payment to the date of repayment.  The Purchaser shall exercise his right of rescission by notice in writing to the Vendor within 30 days of the Purchaser being notified in writing by the Vendor of the approval of such amended plans by the Building Authority, and if no such notice is received by the Vendor within such time, the Purchaser shall be deemed to have accepted such plans. 





(2)
Any dispute as to ‑


(a)
the extent of any variation in the saleable area under sub‑clause (1), or


(b)
the extent of any adjustment of the purchase price as a result thereof, or


(c)
whether the proviso to Clause 10(b) has been complied with and, if it has not, as to the extent of the damages which should be paid

shall first be referred to the Authorized Person for a decision thereon. 





(3)
If either party is dissatisfied with the decision of the Authorized Person, such party shall within 14 days of the decision being communicated to him give to the other party notice of his intention to refer the matter to another authorized person as defined in Section 2(1) of the Buildings Ordinance (Chapter 123 of the Laws of Hong Kong) acting as an expert.  Should the parties fail to agree on such other authorized person to be appointed within 30 days after the giving of such notice either party shall be entitled to apply to the President of The Hong Kong Institute of Surveyors for the appointment of a member of the Institute whose decision shall be final and binding on both parties.  If neither party refers the decision within the time aforesaid, the decision of the Authorized Person shall be final and binding on the parties hereto.  The costs of the Authorized Person shall be paid as directed by him in his award. 



Adjustment of undivided shares
21.
The Vendor hereby expressly reserves the right to adjust the number of undivided shares into which the land and the Development shall be notionally divided and the fraction which each share bears to the whole Provided That such adjustment shall not ‑

(a)
have the effect of increasing the contributions to the management expenses payable by the Purchaser by more than 5%; or

(b)
affect the Purchaser's sole and exclusive right and privilege to hold, use, occupy and enjoy the Property.


Utility

deposits
22.
Before being entitled to possession of the Property the Purchaser shall :‑

(a)
reimburse the Vendor a due proportion of any deposits paid by the Vendor for the supply of water, electricity and gas (if any) to the common parts of the Development; and

(b)
pay to the Vendor or the manager of the Development all the deposits and advance payments payable under the Deed of Mutual Covenant and the deposit for the removal of debris left by the Purchaser, his agents or contractors.



Registration
23.
This Agreement shall be registered at the Land Registry/[               ] New Territories Land Registry within 1 month from the [            ] day of [      ] of 19[    ] being the date of the preliminary agreement referred to at Schedule 7 item (g) of this Agreement.


No [further] mortgage by Vendor
24.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property or any other part of the land or the Development but nothing herein shall prevent the Vendor from charging the unpaid proceeds of sale under this Agreement (subject however to Clause 25) to further finance the Construction Cost so long as notice of any such mortgage or charge is given to the Purchaser.



Release of Purchase Price
25.(1)
Subject as hereinafter provided, any part of the purchase price paid by the Purchaser to Messrs. [                       ] shall be held by them as stakeholders pending completion of the sale and purchase and shall be applied and released in the following manner only ‑



(a)
first, towards payment of the Construction Cost to the Vendor from time to time in such amount or amounts as shall be certified by the Authorized Person as having been expended or having become payable on the construction of the Development;


(b)
second, towards repayment of funds drawn under the Building Mortgage (if any) for payment of the Construction Cost and interest thereon;

(c)
third, in the event of Messrs. [                  ] at any time holding as stakeholders a sufficient sum to cover the entire outstanding balance of Construction Cost as certified by the Authorised Person from time to time and other sums referred to in sub‑clause (1)(b), towards payment of any other moneys secured by the Building Mortgage;


and

(d)
fourth, in the event of Messrs. [               ] at any time holding as stakeholders a sufficient sum to cover the total of the sums referred to in sub‑clause (1)(c), then Messrs. [                    ] may release the excess amount to the Vendor.





Provided Always that :‑

(i)
in respect of any payment under sub-clause (1) (a) Messrs. [                      ] shall not at any time release to the Vendor any sum in excess of the amount certified by the Authorized Person as having been paid and/or become payable towards the Construction Cost at that time less the amount which the Vendor has drawn under the Building Mortgage for payment of Construction Cost; and 


(ii)
the Vendor shall not in any circumstances draw under the Building  Mortgage any part of the Construction Cost already paid under sub‑clause (1)(a);



Where no Building Mortgage

(2)
If and so long as there is no Building Mortgage, then up to an amount equal to 20% of the purchase price hereunder may be paid over to the Vendor and the balance shall be applied towards payment of Construction Cost to the Vendor against the Authorised Person's certificates as to the amounts expended or payable thereon. The provisions of sub-clause (1) above shall in such event apply as if sub-clause (1)(b) and all references to Building Mortgage had been omitted.





(3)
All moneys received by Messrs. [                           ] as stakeholders hereunder shall be placed in a client account bearing interest and subject to clearance (if the payment is made by cheque) the Vendor shall be entitled to all interest (if any) earned on such account.



Notices
26.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.



Defects
27.
(1)
The Vendor shall at its own cost and as soon as reasonably practicable after receipt of a written notice served by the Purchaser within 6 months of the date of completion of the sale and purchase under Clause 5 remedy any defects to the Property, or the  fittings or finishes  specified in Schedule 5, caused otherwise than by the act or neglect of the Purchaser.  The provisions of this sub‑clause are without prejudice to any other rights or remedies the Purchaser may have at common law or otherwise.

(2)
The Vendor undertakes with the Purchaser to use his best endeavours to enforce all defects and maintenance obligations under all contracts relating to the construction of the Development in so far as such defects relate to or affect the Property or the common parts and facilities of the Development.


(3)
In the event of the winding‑up (whether voluntary or otherwise) or dissolution of the Vendor the benefit and rights of and in all warranties and guarantees under all contracts relating to the construction of the Development shall be assigned by the Vendor to the Owners Incorporation incorporated under the Building Management Ordinance or if no such corporation exists to the manager of the Development for the time being to be held in trust for the Purchaser and all other Purchasers of units in the Development.




28.
The provisions of Clauses 10, 13 and 27 shall survive completion of the sale and purchase by the Assignment.



*This Clause shall only be applicable if a Certificate of Compliance has not been issued at the date of this Agreement and will not apply where the interest in the property arises under a Government Lease
*29.
Notwithstanding any provisions to the contrary in this Agreement, in the event that the Certificate of Compliance shall not be issued prior to completion of the sale and purchase herein, the Vendor shall assign and convey to the Purchaser and the Purchaser shall accept an equitable interest in the Property on completion.  The Vendor shall however, be obliged to show a good title to the Legal Estate of the Property and to convey and assign a legal estate of the Property to the Purchaser on the completion if the  Certificate of Compliance should be issued after the date of this Agreement but before completion of the sale and purchase herein.



Public Holiday etc.
30.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00am and 5:00pm, completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00am and 5:00pm.



Delete if inapplicable
[31.
The Financier hereby covenants with the Purchaser that the Financier will not call back the whole or any part of the loan which has been advanced or will be advanced to the Vendor until the Development has been completed and that the Financier will, if necessary, provide all further finance to enable the Vendor to complete construction of the Development.]



Marginal Notes
32.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.



Certificate of value


33.
It is hereby certified that the transaction hereby effected does not from part of a larger transaction or a series of transactions in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$



Stamp Duty Ordinance
34.
For the purpose of section 29B(1) and (5) of the Stamp Duty Ordinance, the matters to be specified are as set out in Schedule 7 hereto.



SCHEDULE 1

(a)
Vendor:


(b)
Purchaser:
(insert name, title, identification document (if any) and address of the party/parties signing the Agreement)



(c)
Financier:


SCHEDULE 2

(a)
Government Lease/Conditions of Sale No.       / New Grant No. 



(b)
Parties:


(c)
Date:


(d)
Term:
years from                 expiring on



(e)
User:


(f)
Lot Number:


SCHEDULE 3

Property

SCHEDULE 4

The  purchase  price  mentioned in  Clause 3(1) shall be HK$                    and shall be paid by the Purchaser to Messrs. [                  ] as follows :‑


(i)
the amount of $                       being 10% of the purchase price has been paid as deposit on signing the agreement preliminary to this Agreement;




(ii)
a further amount of $          being a 10% of the purchase price shall be paid within 14 days of the date of this Agreement;



SCHEDULE 5
Fittings and Finishes
SCHEDULE 6
Communal [and Recreational] Facilities

SCHEDULE 7
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance:

(a)
(1)
Name of the Vendor – 

Address/Registered Office of the Vendor – 




(2)
Name of the Purchaser – 

Address/Registered Office of the Purchaser – 



(b)
(1)
Identification Number of the Vendor – 

 


(2)
Identification Number of the Purchaser –



(c)
(1)
Business Registration Number of the Vendor – 




(2)
Business Registration Number of the Purchaser – 



(d)
Description and location of the Property – 



(e)
The Property is residential/non-residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.



(f)
Date of this Agreement –



(g)
This Agreement was preceded by [insert the name of the provisional agreement, e.g. Instruction on Sale] on the same terms made between [insert the names of the parties] on the [          ] day of [                  ] 2000.



(h)
There is no agreed date for the conveyancing on sale or assignment of the Property [or as the case may be].



(i)
There is an agreed consideration for the conveyancing on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $        ].



(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding  legal expenses) [or as the case may be].



AS WITNESS the hands of the said parties hereto the day and year first above written.

SIGNED by


)

)

)

)

on behalf of the Vendor
)

)

whose signature is verified 
)

)

by :-
)

Solicitor, Hong Kong SAR


SIGNED by the Purchaser 

in the presence of :-
)

)

)

Solicitor, Hong Kong SAR


[SEALED with the Common Seal

of the Financier and SIGNED by


)

)

)

)

)

)

)

whose signatures are verified by :-
)

)]

Solicitor, Hong Kong SAR


INTERPRETED to the Purchaser in the [          ] dialect of the Chinese language by :‑

            Clerk to Messrs. [                      ]

               Solicitors &c., Hong Kong SAR

RECEIVED the day and year first above-written of and from the Purchaser the above-mentioned deposit of DOLLARS 


)

)

)

)

) $

)







Messrs. [                          ] as stakeholders




Dated
2000


A G R E E M E N T 

for Sale and Purchase of




REGISTERED at the Land Registry/

[                    ] New Territories Land Registry by Memorial No.

on 


p. Land Registrar




SOLICITORS, & C.

HONG KONG SAR


(9/2000)


APPROVED FORM OF SALE AND PURCHASE AGREEMENT FOR COMPLETED DEVELOPMENT UNDER RULE 5C(4) OF SOLICITORS' PRACTICE RULES

Note :  1.
Clauses underlined are for mandatory inclusion and should not be altered unless prior approval has been obtained from Council.  Detailed reason(s) has/have to be given for each of the proposed amendment to the mandatory clauses.  A non-refundable application fee of HK$4,500 (subject to revision) for each agreement is payable on filing of the application.


2.
No amendment of a drafting nature to the mandatory clauses will be considered.


3.
No application for consent to amendments to the non-mandatory clauses is necessary except to the extent that those amendments might conflict with the terms of the mandatory clauses.


4.
Application has to be made for consent from the Council for introduction of any new clauses or amendments to non-mandatory clauses which have the effect of altering the nature of the mandatory clauses.



APPROVED FORM OF SALE AND PURCHASE AGREEMENT FOR COMPLETED DEVELOPMENT UNDER RULE 5C(4) OF SOLICITORS' PRACTICE RULES

Note :  1.
Clauses underlined are for mandatory inclusion and should not be altered unless prior approval has been obtained from Council.  Detailed reason(s) has/have to be given for each of the proposed amendment to the mandatory clauses.  A non-refundable application fee of HK$4,500 (subject to revision) for each agreement is payable on filing of the application.


2.
No amendment of a drafting nature to the mandatory clauses will be considered.


3.
No application for consent to amendments to the non-mandatory clauses is necessary except to the extent that those amendments might conflict with the terms of the mandatory clauses.


4.
Application has to be made for consent from the Council for introduction of any new clauses or amendments to non-mandatory clauses which have the effect of altering the nature of the mandatory clauses.

 


THIS AGREEMENT  is made the           day of

One thousand nine hundred and

BETWEEN the Vendor and the Purchaser whose particulars are set out in Schedule 1.

WHEREAS :‑



Recitals 

*Where a

certificate of

compliance/

Consent to  Assign

is required

before

Vendor can

assign,

Recital (2)

must be

included

** Delete if inappropriate


(1)
The Construction of the Building/Development has been completed and the Occupation Permit in respect of the Building was issued by the Building Authority on                                         [                                    ].

*[(2)
A **Certificate of Compliance /**Consent to Assign has been issued by the Director of Lands pursuant to the conditions of the Government Grant.]
(3)
The Land and the Building/Development are notionally divided into such undivided parts or shares as hereinafter provided.




NOW IT IS HEREBY AGREED AS FOLLOWS:-



Interpretation
1.
(1)
In this Agreement including the recitals the following expressions shall have the following  meanings except where the context otherwise permits or requires :‑


Delete if inapplicable


(a)
"the Building" means the [             ] storeyed building which has/have been constructed on the land and known as ["                              "] or the building or buildings which has/have been constructed on the land comprised in Phase [    ] of the Development of which the Property forms part.

(b)
"Deed of Mutual Covenant" means the document to be registered in the Land Registry/                            [                            ] New Territories Land Registry by which the rights, interests and obligations of all or any of the co‑owners of the land and the Building/Development among themselves are defined.



Delete if inapplicable


(c)
"Development" means the development which has been constructed and/or in the course of being constructed on the land and known as      ["                "].

(d)
"Government Grant" means the Government Grant document specified in Schedule 2.

(e)
"land" means all that piece or parcel of land known and registered in the Land Registry/  [                  ] New Territories Land Registry as [insert lot number].




(f)
"Occupation Permit" means the written permission issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development to be occupied and includes a Temporary Occupation Permit.

(g)
"Office hours" means 10:00 a.m. to 4:30 p.m. on weekdays and 10:00 a.m. to 12:00 noon on Saturdays.



*Delete if the Development does not involve any phase
*(h)
"Phase [          ]" means the Phase of the Development comprising Blocks   [           ].

(i)
"Property"  means the property described in Schedule 3.

(j)
"Temporary Occupation Permit" means the temporary permit issued by the Building Authority under the provisions of the Buildings Ordinance for the Building/Development or any part thereof comprising the Property to be occupied.

(k)
"saleable area" means :‑


(i)
in relation to a unit enclosed by walls, the floor area of such unit (which shall include the floor area of any balconies and verandahs), measured from the exterior of the enclosing walls of such unit except where such enclosing walls separate two adjoining units in which case the measurement shall be taken from the middle of those walls, and shall include the internal partitions and columns within such unit; but shall exclude the commonparts outside the enclosing walls of such unit Provided That if any of the enclosing walls abut onto a common area, then the whole thickness of the enclosing walls which so abut shall be included;




(ii)
in relation to any cockloft, the floor area of such cockloft measured from the interior of the enclosing walls of such cockloft;

(iii)
in relation to any bay window which does not extend to the floor level of a unit, the area of such bay window measured from the exterior of the enclosing walls or glass windows of such bay window and from the point where the bay window meets the wall dropping to the floor level of a unit but excluding the thickness of such wall;




(iv)
in relation to any carparking space, the area of such carparking space (the dimensions of which are more particularly set out in Schedule 3) measured from the interior of its demarcating lines or enclosing walls, as the case may be;

(v)
in relation to any yard, terrace, garden, flat roof or roof, the area of such yard, terrace, garden, flat roof or roof measured from the interior of their boundary lines, and where the boundary consists of a wall, then it shall be measured from the interior of such wall;



Where the Property consists of any of the above‑mentioned items, the saleable area of each of such items shall be specified and described separately in Schedule 3.



(2)
In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.



Sale and purchase

*Delete if inapplicable
2.
The Vendor shall sell and the Purchaser shall purchase the Property TOGETHER with the right in common with the Vendor or other person or persons claiming through, under or in trust for the Vendor to use for the purpose of access to and egress from the Property the lifts, entrance hall, staircases and landings in the Development and such of the passages therein intended for common use and serving the Property and the appurtenances thereto and TOGETHER with all rights of way (if any) and other rights and all privileges, easements  and  appurtenances  thereunto  belonging or appertaining AND all the estate, right, title, interest, property, claim and demand whatsoever of the Vendor in and to the Property EXCEPTING AND RESERVING unto the Vendor and its successors and assigns other than the Purchaser the right to the exclusive use, occupation and enjoyment of the whole of the Development *[including the external walls (if any) of the Property] SAVE AND EXCEPT :‑


(a)
the Property; and


(b)
such areas and facilities (if any) as may be designated as common areas or common parts and facilities in the Deed of Mutual Covenant or are intended for common use.



Purchase price

*Clause 3 is mandatory only if the provision of Clause 25 is applicable or if payment of any part of the purchase price is to be made to the vendor's solicitors


*3.
(1)
The purchase price shall be the sum set out in Schedule 4 and shall be paid by the Purchaser to the Vendor's solicitors as stakeholders in the manner set out in Schedule 4.


(2)
The Vendor declares that [Messrs.               ] are the Vendor's agents for the purposes of receiving all moneys payable to the Vendor pursuant to this Agreement including the balance of the purchase money payable upon completion.


(3)
The Vendor further declares that the payment to such agents of any deposit, instalments of the purchase moneys (if any) and the balance thereof shall be a full and sufficient discharge of the Purchaser's obligations hereunder.





(4)
The Vendor may revoke the authority of the agents and appoint other solicitors as agents in their place.  No such revocation shall be valid unless it:-



(a)
is in writing address to the Purchaser; and


(b)
is delivered to the Purchaser or his solicitors, at least seven clear days prior to completion; and


(c)
specifically identifies this Agreement.





(5)
In respect of each payment of the purchase price or any part thereof required to be made hereunder, the Purchaser shall deliver to the Vendor's solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in Hong Kong in favour of the Vendor's solicitors for the relevant amount.


(6)
Without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.


Duty of Solicitors
4.
[Messrs.                              ], unless the purchaser exercise the right under clause 12(1)(c) hereof to instruct his own solicitors, shall be the solicitors acting also for the Purchaser and, as evidenced by their preparation of this Agreement and attending the execution thereof by the Purchaser, shall owe to the Purchaser the same duty of care of solicitors as if they had been independently instructed by the Purchaser to act for him in relation to the purchase.


Completion
5.
The sale and purchase shall be completed at the office of Messrs.                    [                     ] during office hours on or before [       ] day of [        ] 19[    ].


Possession
6.
On completion of the sale and purchase, the Vendor and all other necessary parties (if any) will execute a proper assurance of the Property to the Purchaser or the Purchaser's nominee or sub-purchaser free from incumbrances but subject to the Government Grant.



Rents, profits, outgoings, etc.
7.
The rents and profits shall be received and all outgoing shall be discharged by the Vendor up to and inclusive of the actual day of completion, and as from but exclusive of that day all outgoings shall be discharged by the Purchaser.  All such 
rents, profits and outgoings shall, if necessary, be apportioned between the Vendor and the Purchaser and paid on completion.



Risk

[EITHER]
[8.
(a)
Immediately after the signing of this Agreement, the Property shall as between the Vendor and the Purchaser be at the Purchaser's risk.  The Purchaser is hereby advised to take out proper insurance coverage on the Property for his own protection and benefit.


(b)
As from the date of this Agreement, the Vendor shall hold in trust for the Purchaser the benefit of any existing policy of insurance relating to the Property.




(c)
The Vendor does not warrant that any or any adequate policy of insurance exists relating to the Property or, if any such policy exists, that it will be renewed on expiration.


(d)
The Vendor shall, if required, and at the expense of the Purchaser obtain or consent to an endorsement of notice of the Purchaser's interest on the policy of insurance relating to the Property and in such case the Vendor (keeping such policy in force) may require the Purchaser to pay on completion a proportionate part of the premium from the date of this Agreement.]



[OR]
[8.
The Property shall as between the Vendor and the Purchaser remain at the Vendor's risk until completion of the sale and purchase in clause 5.]



Requisition of title
9.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation, be at liberty to cancel the sale on giving to the Purchaser or his Solicitors at least 14 days' notice in writing to that effect, in which case unless the objection or requisition shall have been in the meantime withdrawn, the sale shall on the expiry of the notice be cancelled and the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.


Government Grant, easements mis-description
10.
(1)
The Property is sold subject to and with the benefit of the Government Grant, for the term of years created thereby or absolutely (as the case may be) and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein.

(2)
No error, mis‑statement or mis‑description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error, mis‑statement or mis‑description relates to a matter materially and adversely affecting the value or user of the Property.


Physical condition


11.
The Purchaser purchases with full knowledge of the physical condition of the Property and the fittings and finishes therein and takes them as they stand.


Rights of Purchaser
12.
(1)
The Purchaser shall at any time before completion of the sale and purchase be at liberty to :‑


(a)
sub‑sell the Property without any interference or charges by the Vendor or anyone claiming under or through the Vendor;


(b)
charge, mortgage or assign the benefit of this Agreement Provided Always that notice in writing of any such charge, mortgage or assignment is given to the Vendor or his Solicitors;



*Delete if inapplicable

*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation



(c)
instruct any firm of solicitors of his choice to act for him in this Agreement and/or the subsequent Assignment to the Purchaser; 

*[in which event, each party shall pay its own solicitors' costs of and incidental to this Agreement and/or the subsequent Assignment to the  Purchaser (including all legal costs of or incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment).]

OR



In cases where Section 34A(3) of the CPO does not apply either * or ** could be adopted as appropriate
**[Provided Always that the Purchaser shall in this event bear and pay to the Vendor's Solicitors on behalf of the Vendor the costs of this Agreement at the full scale charge and the costs of the subsequent Assignment at half scale charges;]



Cancellation of Agreement

(2)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with cancellation of this Agreement.



Good title

*The words in bracket are only applicable where a Certificate of Compliance has not been issued and will not apply where the interest in the Property arises under a 

Government Lease.


13.
The Vendor shall at his own expense show a good title to the Property and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor's possession relating to other property retained by the Vendor as well as to the Property, pay the cost of such certified copies.  *[The Purchaser acknowledges that the Certificate of Compliance in respect of the Building/Development has not been issued and the Vendor's interest to the Property is equitable only.  In the event that the Certificate of Compliance shall not be issued prior to completion of the sale and purchase herein, the Vendor shall only be obliged to prove a good title to the Vendor's equitable interest in the Property].



Documents of title
14.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.



Costs and disbursements of Agreement

*Delete as inappropriate


15.
(1)
Subject to the provisions of Clause 12(1)(c), all legal costs of and incidental to the preparation, completion, stamping and registration of this Agreement and the subsequent Assignment to the Purchaser shall be borne and paid by the *Purchaser/Vendor, and in the event that the Purchaser instructs solicitors other than the Vendor's solicitors to act for him:-

Revision to this Clause may be necessary as a result of Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219)

(a)
if the Purchaser shall request the Vendor to execute more than one assignment in respect of the Property the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for their approval, and

(b)
if the Purchaser shall request the Vendor to assign the Property to his nominee or sub-purchaser the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for the perusal of any instrument of Nomination or Sub-Sale Agreement.



Stamp duty, etc.

(2)
All stamp duty and registration fees payable on the provisional agreement or this Agreement (if any) and the Assignment shall be borne and paid by the Purchaser.


(3)
The professional fees for the plan to be annexed to this Agreement or the Assignment shall be borne and paid by the Purchaser. 



Time of the 

essence
16.
Time shall in every respect be of the essence of this Agreement.



Default of Purchaser


17.
(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 4 or any interest payable hereunder within 7 days of the due date, the Vendor may give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.





(2)
Upon the determination of this Agreement pursuant to sub‑clause (1) :‑

(a)
all sums paid by the Purchaser up to 10% of the purchase price by way of deposit shall be forfeited to the Vendor; and

(b)
where the Purchaser has entered into possession of the Property, the Vendor shall become entitled to re‑enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.





(3)
Upon determination of this Agreement, the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending  such resale  shall be borne by  the Purchaser and such deficiency  and  expenses  shall be  recoverable  by the 
Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.


Default of 

Vendor


18.
In the event of the Vendor failing to complete the sale in accordance with the terms and conditions hereof, it shall not be  necessary for the Purchaser to tender an Assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.




19.
Vacant possession of the Property shall be given by the Vendor to the Purchaser on completion.



[EITHER]
[20.
On completion of the sale and purchase the Purchaser shall EITHER enter into a Deed of Mutual Covenant and if thought appropriate by the Vendor a Management Agreement with the Vendor to define their respective rights and obligations of and in the land and the Building/Development and to make provisions for the management of the Building/Development OR at the Vendor's option accept an Assignment of the Property from the Vendor subject to and with the benefit of a Deed of Mutual Covenant and a Management Agreement (if any) entered into by the Vendor with another purchaser or purchasers in respect of the land and the Building/Development.



[OR]

[20.
The Property is sold subject to and with the benefit of a Deed of Mutual Covenant and a Management Agreement (if any) registered in the Land Registry/[             ] New Territories Land Registry by Memorial No                                ]



Cost of DMC
21.
The Purchaser shall pay to Messrs. [                     ] a due proportion of the costs of and incidental to the preparation stamping registration and completion of the above mentioned Deed of Mutual Covenant and Management Agreement (if any) or the entire costs of a certified copy thereof in accordance with the scale of costs prescribed in the Solicitors (General) Costs Rules.



Utility

deposits


22.
Before being entitled to possession of the Property the Purchaser shall:-


(a)
reimburse the Vendor a due proportion of any deposits paid by the Vendor for the supply of water, electricity and gas (if any) to the common parts of the Development; and


(b)
pay to the Vendor or the manager of the Development all the deposits and advance payments payable under the Deed of Mutual Covenant and the deposit for the removal of debris left by the Purchaser, his agents or contractors.



Registration
23.
This Agreement shall be registered at the Land Registry/[               ] New Territories Land Registry within 1 month from the date hereof.

 

No [further] mortgage by Vendor
24.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property or any other part of the land or the Development. 



Release of purchase money
25.
If and so long as there is a mortgage of or charge on the Property, all money paid hereunder shall be paid to Messrs.  [                         ] as stakeholders and shall be applied by them only for the purpose of obtaining reassignment/release of the Property unless a sufficient sum is held to obtain such reassignment/release in which case Messrs. [                    ] may release to the Vendor the amount of excess over and above the sum sufficient to discharge the mortgage or charge as aforesaid.


Notices
26.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.




27.
The provision of Clauses 14 shall survive completion of the sale and purchase by the Assignment.



*This Clause shall only be applicable if a Certificate of Compliance has not been issued at the date of the Agreement and will not apply where the interest in the Property arises under a Government Lease.
*28.
Notwithstanding any provisions to the contrary in this Agreement, in the event that the Certificate of Compliance shall not be issued prior to completion of the sale and purchase herein, the Vendor shall assign and convey to the Purchaser and the Purchaser shall accept an equitable interest in the Property on completion.  The Vendor shall however be obliged to show a good title to the legal estate of the Property and to convey and assign a legal estate of the Property to the Purchaser on completion if the Certificate of Compliance should be issued after the date of this Agreement but before completion of the sale and purchase herein.

 

Public Holiday etc.
29.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00am and 5:00pm, completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00am and 5:00pm.

 

Marginal Notes
30.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.



Certificate of value
31.
It is hereby certified that the transaction hereby effected does not form part of a larger transaction or a series of transactions in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$ [          ]. 



Stamp Duty Ordinance
32.
For the purpose of section 29B(1) and (5) of the Stamp Duty Ordinance, the matters to be specified are as set out in Schedule 5 hereto.



SCHEDULE 1

(a)
Vendor:


(b)
Purchaser:


SCHEDULE 2

(a)
Government Lease/Conditions of Sale No.       / New Grant No. 



(b)
Parties:


(c)
Date:


(d)
Term:
years from                 expiring on



(e)
User:


(f)
Lot Number:


SCHEDULE 3

Property

The saleable area must be stated
All Those              equal undivided           parts or shares of and in the land which for the purposes of identification is shown on the site plan attached hereto and thereon coloured pink and of and in the Building TOGETHER with the sole and exclusive right to the use occupation and enjoyment of ALL THAT FLAT [                   ] on the [                      ] FLOOR of the said [                      ] as shown and designated ["A"] on the Floor Plan hereto attached and thereon coloured pink the saleable area of which is approximately [                         ] square meters


SCHEDULE 4


The purchase price mentioned in Clause 3(1) shall be HK$                and shall be paid by the Purchaser to Messrs. [                  ] as follows :‑

SCHEDULE 5
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance:

(a)
(1)
Name of the Vendor – 

Address/Registered Office of the Vendor – 




(2)
Name of the Purchaser – 

Address/Registered Office of the Purchaser – 



(b)
(1)
Identification Number of the Vendor – 

 


(2)
Identification Number of the Purchaser –



(c)
(1)
Business Registration Number of the Vendor – 




(2)
Business Registration Number of the Purchaser – 



(d)
Description and location of the Property – 



(e)
The Property is residential/non-residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.



(f)
Date of this Agreement –



(g)
This Agreement was preceded by [insert the name of the provisional agreement, e.g. Instruction on Sale] on the same terms made between [insert the names of the parties] on the [          ] day of [                  ] 2000.



(h)
There is no agreed date for the conveyancing on sale or assignment of the Property [or as the case may be].



(i)
There is an agreed consideration for the conveyancing on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $        ].



(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding  legal expenses) [or as the case may be].



AS WITNESS the hands of the said parties hereto the day and year first above written.

SIGNED by


)

)

)

)

on behalf of the Vendor
)

)

whose signature is verified 
)

)

by :-
)

Solicitor, Hong Kong SAR


SIGNED by the Purchaser 

in the presence of :-
)

)

)

Solicitor, Hong Kong SAR


INTERPRETED to the Purchaser in the [          ] dialect of the Chinese language by :‑

            Clerk to Messrs. [                      ]

               Solicitors &c., Hong Kong SAR

RECEIVED the day and year first above-written of and from the Purchaser the above-mentioned deposit of DOLLARS 


)

)

)

)

) $

)







Messrs. [                          ] as stakeholders




Dated
2000


A G R E E M E N T 

for Sale and Purchase of




REGISTERED at the Land Registry/

[                    ] New Territories Land Registry by Memorial No.

on 


p. Land Registrar




SOLICITORS, & C.

HONG KONG SAR


(9/2000)

B3



APPROVED FORM OF AGREEMENT FOR SUB-SALE AND SUB-PURCHASE OF UNIT IN UNCOMPLETED DEVELOPMENT IN CONSENT OR NON-CONSENT SCHEME UNDER RULE 5C(5) OF SOLICITORS' PRACTICE RULES

Note :
1.
Clauses underlined are for mandatory inclusion and should not be altered unless prior approval has been obtained from Council.  Detailed reason(s) has/have to be given for each of the proposed amendment to the mandatory clauses.  A non-refundable application fee of HK$4,500 (subject to revision) for each agreement is payable on filing of the application.


2.
No amendment of a drafting nature to the mandatory clauses will be considered.


3.
No application for consent to amendments to the non-mandatory clauses is necessary except to the extent that those amendments might conflict with the terms of the mandatory clauses.


4.    Application has to be made for consent from the Council for introduction of any new clauses or amendments to non-mandatory clauses which have the effect of altering the nature of the mandatory clauses.
 




THIS AGREEMENT is made the     day of      One Thousand Nine Hundred and                    

BETWEEN the Vendor and the Purchaser whose particulars are set out in Schedule 1.

WHEREAS :-



Recitals
Where a financier has been joined as a party to the Principal Agreement, Recital (1) may be modified to give a more accurate description of the Principal Agreement
(1)
By an Agreement for Sale and Purchase dated the [       ] day of [     ] 19[      ] and made between [           ] ("the Head Vendor") as vendor of the one part and the Vendor as purchaser of the other part and registered in the Land Registry/[               ] New Territories Land Registry by Memorial No. [           ] ("the Principal Agreement") the Head Vendor agreed to sell and the Vendor agreed to purchase the Property more particularly described in Schedule 2 hereto for the price and upon the terms and conditions set out therein.




(2)       The Vendor has agreed to sell and the Purchaser has agreed to purchase the Property for the price set out in Schedule 3 subject to and with the benefit of the Principal Agreement and upon the terms and conditions hereinafter contained.



Insert where



the Property is subject

to an




equitable




mortgage
[(3) (a)  By an Equitable Mortgage dated the [          ] day of [       ] 19[     ] made between the Vendor as borrower of the one part and [insert name of lender] ("the Lender") as lender of the other part ("the Equitable Mortgage") the Vendor has charged his interest in the Property and assigned his rights in the Principal Agreement to the Lender by way of mortgage to secure repayment of the loan more particularly described in the Equitable Mortgage.

[

EITHER]             


[(b)  The Vendor has obtained the Lender's consent to enter into this Agreement.

[OR]
[(b)  The Vendor has agreed to apply for and obtain the Lender's consent to enter into this Agreement in manner hereinafter provided.


NOW IT IS HEREBY AGREED AS FOLLOWS :- 




Interpretation
1.
(1)
In this Agreement including the recitals the following expressions shall have the following meanings except where the context otherwise permits or requires:-





(a)
"Building" has the same meaning as in the Principal Agreement 


(b)
"Development" has the same meaning as in the Principal Agreement
(c)
"Office hours" means 10:00 a.m. to 4:30 p.m. on weekdays and 10:00 a.m. to 12:00 noon on Saturdays

(d)
"Property" means the property described in Item (g) of Schedule 2




(2)
In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.


Sale and Purchase
2.
The Vendor shall sell and the Purchaser shall purchase the Property and all estate right title property claim and demand whatsoever of the Vendor therein and thereto.



Purchase Price
3.
(1)
The purchase price shall be the sum set out in Schedule 3 and shall be paid by the Purchaser to the Vendor's solicitors as stakeholder in manner set out in Schedule 3 and held by them as stakeholders upon the following conditions (subject always to the provisions of clause 25(c) hereof, if applicable):-





(a)
The  stakeholders   shall  apply  the purchase money or part thereof in or towards the discharge of the Equitable Mortgage (if any).


(b)
The stakeholders  may  release to  the Vendor the balance of the purchase money or any part thereof so long as the aggregate amount released and/or to be released will not exceed the total amount of payments of purchase price already made by the Vendor under the Principal Agreement;


(c)
The balance of the purchase money (if any) shall be held by the stakeholders in an interest bearing account and to the extent necessary shall be applied by the stakeholders towards payment of any further payment of purchase price payable by the Vendor under the Principal Agreement; and


(d)
The balance of the purchase money (if any) held by the stakeholders after the application under (a), (b) and/or (c) above shall only be released to the Vendor upon completion or upon the execution of an irrevocable power of attorney by the Vendor in favour of the Purchaser empowering the Purchaser, inter alia, to carry out all or any of the provisions contained in the Principal Agreement and this Agreement whichever happens first. 





(2)
All interest earned on the moneys held by the stakeholders shall belong to the Vendor.





(3) (a)
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out above, such money shall be deemed to have been paid by the Purchaser to Messrs.                      [                                    ] as agents for the Vendor.

(b)
The Vendor declares that the payment to the agents of any deposit, instalments of the purchase moneys (if any) and the balance thereof shall be a full and sufficient discharge of the Purchaser's obligations hereunder. 





(4)
In the event of the Purchaser being required pursuant to Schedule 3 to pay the balance of the purchase price at a time when the Occupation Permit is issued and the Vendor not being at that time in a position validly to assign the Property to the Purchaser for any reason, the Purchaser shall be entitled to withhold such payment until the Vendor is in a position validly to assign the Property and has given at least 14 days' notice in writing to that effect to the Purchaser Provided that where the Purchaser has opted for payment of the full balance of the purchase price within [       ] days of the signing hereof in accordance with Schedule 3 then this sub-clause(4) shall not apply.    

 



(5)
In respect of each payment of the purchase price or any part thereof required to be made hereunder, the Purchaser shall deliver to the Vendor's solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in Hong Kong in favour of the Vendor's solicitors for the relevant amount.





(6)
Subject to sub-clause (4) but without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.





(7)
The Vendor may revoke the authority of the agents and appoint other solicitors as agents in their place.  No such revocation shall be valid unless it :-

(a) 
is in writing addressed to the Purchaser; and


(b)
is delivered to the Purchaser care of Messrs. [                          ] his solicitors at least seven clear days prior to completion; and


(c)
specifically identifies this Agreement.


Completion

Complete as appropriate for Consent or Non-Consent Scheme cases
4.
(1)
The purchase shall be completed at the offices of Messrs. [                           ] during office hours within fourteen days of the Purchaser being notified in writing [that an Occupation Permit relating to or covering the Property has been issued and no further certificate is required before the Head Vendor is in a position validly to assign the Property to the Purchaser] or [that the Head Vendor is in a position validly to assign the Property to the Purchaser];



Consent Scheme cases only

(2)
Where the Purchaser under this Agreement is not the assignee personally executing the Assignment of the Property from the Vendor, the Purchaser is hereby required to disclose such information as will enable the Vendor to set out at length in the Assignment full details (including identity card numbers and full addresses) of all confirmors, nominees, sub-purchasers or other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration and including any commissions, reservation or agents fees or any other amount which any of the parties knows has been paid or given to any person in connection with any intermediate transaction in addition to the consideration payable to the Vendor for the assignment under this Agreement, and in the event of the failure of the Purchaser and any other intermediate party failing to provide the required information to the satisfaction of the Vendor, the Vendor may notwithstanding anything to the  contrary contained in Clause 5 hereof refuse to complete the assignment in favour of any assignee other than the Purchaser under this Agreement without incurring any liability for damages or otherwise to the Purchaser or any of the intermediate parties, whether disclosed or not.



Possession
5.
On completion, the Vendor shall procure that the Head Vendor will execute a proper assignment or other assurance of the Property direct to the Purchaser or the Purchaser's nominee or sub-purchaser subject as hereinafter appears but otherwise free from incumbrances and the Vendor will also join in to execute such assignment as confirmor to assign and confirm the Property to the Purchaser or the Purchaser's nominee or sub-purchaser and the Purchaser shall be entitled to vacant possession of the Property from the date of completion.



Management and Utility deposits
6.
On completion, the Purchaser shall pay to [the Manager appointed under the Deed of Mutual Covenant] in respect of the Property such sums and deposits specified in clause [           ] of the Principal Agreement and shall also pay all utility deposits required to be made in respect of the Property.



Risk
7.
On the completion, the Purchaser shall be entitled as from the date of the issue of the Occupation Permit as aforesaid to the benefit of the fire insurance (if any) of the Property and on vacant possession of the Property being delivered by the Vendor to the Purchaser, the purchaser shall repay to the Vendor the proportionate insurance premium (if any) for the period as from such date of completion.

 

Requisition on title
8.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation be at liberty on giving to the Purchaser or his Solicitors not less than seven days' notice in writing to cancel the sale, in which case, unless the objection or requisition shall have been in the meantime withdrawn, the sale shall at the expiration of the notice be cancelled and, the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.

 

Government Grant, easements, misdescription
9.
(1)
The Property is sold subject to and with the benefit of the Government Grant and for the residue of the term of years created thereby or absolutely (as the case may be) and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein and subject to and with the benefit of all subsisting rights and rights of way; and 


(2)
No error, mis-statement or mis-description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error mis-statement or mis-description relates to a matter materially and adversely affecting the value or user of the Property.



Warranties
10.
The Vendor hereby warrants :-





(a)
that subject to clause 20(1) of the Principal Agreement, the saleable area of the Property  (other than the car parking space, if any) hereby agreed to be sold and purchased will on completion of the construction of the building of which the Property form part ("the building") be  as  shown on the plan attached to the Principal Agreement;


(b)
that the fittings and finishes stated in Schedule 5 to the Principal Agreement shall on or before completion of the construction of the building be incorporated into the Property Provided Always that if the Head Vendor is prevented by force majeure or other reason beyond his control from obtaining such fittings and finishes, other fittings and finishes certified by the Authorized Person to be of comparable quality may be substituted.



Good title
11.
The Vendor shall at his own expense show a good title to the Property in accordance with the Principal Agreement and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor's possession relating to other property retained by the Vendor as well as the Property, pay the cost of such certified copies.

 

Document of title


12.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.



Costs and Disbursements
13.
(1)
(a)
The costs of and incidental to the preparation, completion, and registration of this Agreement shall be borne and paid by the parties hereto in equal shares.

*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation


*[provided always that if the Purchaser shall instruct any firm of solicitor of his choice to act for him in this Agreement, each party shall pay its own solicitors' costs of and incidental to the preparation, completion, stamping and registration of this Agreement].





    (b)
The costs of and incidental to the preparation approval and execution of the irrevocable power of attorney (if any) referred to in clause 3(1)(d) hereof shall be borne by the Purchaser.

(c)
The Purchaser shall pay to Messrs. [            ] a due proportion of the costs of and incidental to the preparation, stamping, registration, and completion of the Deed of Mutual Covenant and Management Agreement (if any) referred to in the Principal Agreement or the entire costs of a certified copy thereof in accordance with the scale costs prescribed in the Solicitors (General) Costs Rules.




(d)
The costs of and incidental to the preparation and delivery to
the Purchaser of certified copies of documents in the Head Vendor's possession relating as well to the Property as to other property retained by the Head Vendor shall be borne and paid by the Purchaser.


(e)
The architect's fees for the plan(s) to be annexed to the assignment shall be borne and paid by the Purchaser.

(f)
The costs of and incidental to the preparation approval and execution of the assignment (other than the costs payable by the Vendor under the Principal Agreement) shall be borne by the Purchaser Provided that -






(i)
if the Vendor instructs a separate firm of solicitors (other than the stakeholders) to act for him in the assignment, the Vendor shall pay his own costs for approving the assignment;



*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation

In cases where Section 34A(3) of the CPO does not apply either * or ** could be adopted as appropriate


(ii)
-
if the Purchaser instructs a separate firm of solicitors (other than the stakeholders) to act for






him in the assignment,

*[each party shall pay its own solicitors' costs of and incidental to the Assignment to the Purchaser (including all legal costs of and incidental to the preparation, completion, stamping and registration of the Assignment)] or

** [the Purchaser shall pay the costs of the Vendor's solicitors for approving the assignment at half scale charge as well as the Purchaser's own costs]



Revision to this and the ensuing paragraphs may be necessary as a result of Section 34A(3) of the Conveyancing & Property Ordinance



-
if the Purchaser shall request the Vendor to execute more than one assignment in respect






of the Property the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for their approval




-
if the Purchaser shall request the Vendor to assign the Property to his nominee or sub-purchaser the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for the perusal of any instrument of Nomination or Sub-Sale Agreement.





(g)
For the avoidance of doubt, it is hereby expressly agreed and declared that subject to (a) to (f) above, the Purchaser shall not be obliged to pay the costs payable by the Vendor under the Principal Agreement.



Cancellation of Agreement

(2)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with cancellation of this Agreement.



Purchasers obligation

Consent Scheme cases only

(3)
The Purchaser hereby covenants with the Vendor that in the event that the Purchaser sub-sells the Property or transfers the benefit of this Agreement in any manner whatsoever and whether by written or unwritten agreement before the completion hereof, the Purchaser will procure from the sub-purchaser, donee, nominee, beneficiary, attorney or other transferee whomsoever a covenant in the sub-sale Agreement for Sale and Purchase or impose a binding obligation in such other agreement to the effect that such sub-purchaser or other transferee whomsoever shall (i) disclose, by setting out at length in the sub-sale Agreement for Sale and Purchase or other agreement whatsoever, full details (including identity card numbers and full addresses) of all confirmors, nominees and other intermediate parties who had purchased or sold the Property or any interest therein by any means whatsoever and the full monetary price or other consideration including any commission, reservation or agents fee or any other amount which any of the parties knows has been paid or given over to any person in addition to the consideration payable to the Vendor for the assignment and (ii) will procure from any subsequent sub-purchaser or other transferee a covenant, in the subsequent sub-sale Agreement for Sale and Purchase or impose a binding obligation in any other agreement, having similar effect as this Clause 13(3).



Stamp Duty and Registration Fee
14.
All stamp duty and registration fee payable on the provisional agreement or this Agreement (if any) and the assignment shall be paid by the Purchaser.



Time of the essence


15.
Time shall in every respect be of the essence of this Agreement.



Default of Purchaser


16.
(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 3 or any interest payable hereunder within 7 days of the due date, the Vendor may (subject to clause 3(4)) give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.



     
(2)
Upon the determination of this Agreement pursuant to sub-clause (1):-

(a)
all sums paid by the Purchaser up to 10% of the purchase price by way of deposit shall be forfeited to the Vendor; and
(b)
where the purchaser has entered into possession of the Property, the Vendor shall become entitled to re-enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive
from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.




(3)
Upon determination of this Agreement, the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending such resale shall be borne by the Purchaser and such deficiency and expenses shall be recoverable by the Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.


Default of Vendor
17.
In the event of the Vendor failing to complete the sale in accordance with the terms hereof all moneys paid by the Purchaser to the Vendor pursuant to the provisions of this Agreement shall be returned to the Purchaser who shall also be entitled to recover from the Vendor damages (if any) which the Purchaser may sustain by reason of such failure on the part of the Vendor and it shall not be necessary for the Purchaser to tender an assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.




18.
Nothing in this Agreement shall be so construed as to prevent either the Vendor or the Purchaser from bringing an action and obtaining a decree for specific performance of this Agreement either in lieu of damages or in addition to such damages as the party bringing such action may have sustained by reason of the breach by the other party to this Agreement.



Registration


19.
This Agreement shall be registered at the Land Registry/[                     ] New Territories Land Registry within 1 month from the date hereof.



No further mortgage by Vendor
20.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property.


Notices
21.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.



Limited Convenant
22.
The Vendor is selling the Property as confirmor under and by virtue of the Principal Agreement and will only be required to give in the subsequent assignment the usual limited covenant that the Vendor has not encumbered the Property.


Subject to Principal Agreement


23.
This Agreement is subject to and with the benefit of the Principal Agreement and the Purchaser agrees and undertakes to be bound by and observe and perform all the terms and conditions contained in the Principal Agreement as if the Purchaser were a party thereto insofar as such terms and conditions are not inconsistent with or inapplicable to the terms and conditions herein contained.



Duties of Vendor
24.
(a)
The Vendor hereby agrees and undertakes with the Purchaser that :-


(i)
the Vendor will duly perform and observe all the terms and conditions contained in the Principal Agreement; and





(ii)
in the event of any breach or non-performance of any term or condition in the Principal Agreement on the part of the Head Vendor, the Vendor will, upon being required by the Purchaser so to do, (at the cost and expense of the Purchaser and subject to the indemnity hereinafter contained) take all necessary steps and actions which are reasonable and prudent to procure the due performance and observance by the Head Vendor of its obligation and the  terms and conditions  under the  Principal Agreement   Provided   that  the Purchaser shall indemnify the Vendor against all losses, costs, expenses, claims, damages, liabilities and actions which the Vendor may incur or sustain as a result of taking any such step or action.





(b)
In the event of the Vendor becoming entitled to exercise any right of rescission under the Principal Agreement, the Vendor shall, within 7 days after the Vendor becomes aware of the existence of such right notify the Purchaser in writing of such right and irrespective of whether or not such notice has been given by the Vendor the Purchaser shall notwithstanding any provisions herein contained to the contrary be entitled to rescind this Agreement by serving written notice of rescission on the Vendor.  In addition, the Purchaser shall be entitled within 7 days after the receipt of such notification by the Vendor to direct the Vendor in writing to refrain from exercising such right and the Vendor shall not exercise any right of rescission under the Principal Agreement unless the direction is revoked by the Purchaser or unless the Purchaser shall fail to give any direction to the Vendor within 7 days of receipt of the Vendor's notice under this sub-clause in which event, the Vendor shall be entitled to exercise or to refrain from exercising such right of rescission as the Vendor may think fit.





(c)
The Purchaser shall indemnify the Vendor against all losses, costs, expenses, damages, liabilities, claims and actions which the Vendor may incur or sustain as a result of the Vendor refraining from exercising any right of rescission under the Principal Agreement pursuant to the direction of the Purchaser.



(d)
The Purchaser shall not be entitled to exercise the right to rescission under sub-clause (b) above if (i) the Purchaser has given direction to the Vendor to refrain from exercising any right of rescission under the Principal Agreement, (ii) such direction remains unrevoked and (iii) the Vendor has not acted contrary to such direction.




(e)
In the event of the Purchaser serving notice of rescission on the Vendor pursuant to sub-clause (b) above or in the event of the Vendor exercising any right of rescission under the Principal Agreement where the Purchaser has failed to give any direction pursuant to sub-clause (b) above or such direction has been revoked by the Purchaser, then, (without prejudice to the rights of the Vendor under sub-clause (c) above), this Agreement shall be rescinded and the Vendor shall repay to the Purchaser all or such part of the purchase price as shall have been paid by the Purchaser hereunder together with interest thereon at the rate of [one] per cent per calendar month from the date or dates on which such amounts were paid to the date of repayment, the payment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.




(f)
If the Head Vendor fails to complete the Building within the specified period provided in the Principal Agreement and the Vendor elects to wait for completion the Vendor shall on completion account and pay to the Purchaser all interest payable by the Head Vendor to the Vendor under the Principal Agreement due to delay in completing the Building.



Insert where the Property is subject to an equitable mortgage and the Lender's consent has not been obtained


[25.  (a)
This Agreement is conditional upon the Lender's consent being obtained by the Vendor to enter into the same.  If such consent is not obtained within a period of [insert period] from the date hereof, this Agreement shall become null and void and shall not take effect and all monies paid by the Purchaser hereunder on account of the purchase price shall forthwith be repaid to the Purchaser in full but without interest costs or compensation.

       (b)
     The Vendor shall at his own expense forthwith use his best endeavours to apply for and obtain the Lender's consent to enter into this Agreement.

         (c)
Before such consent is obtained, the stakeholders shall not release the purchase money or any part thereof to or on account of the Vendor.]




26.
The provisions of Clauses 10 and 12 shall survive completion of the sale and purchase by the assignment.


Public Holiday etc.
27.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 am and 5:00 pm, completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 am and 5:00 pm.


Marginal Notes
28.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.



Certificate of value
29.
It is hereby certified that the transaction hereby effected does not form part of a larger transaction or a series of transaction in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$    [                           ].



Stamp Duty Ordinance
30.
For the purpose of section 29B(1) and (5) of the Stamp Duty Ordinance, the matters to be specified are as set out in Schedule 4 hereto.


SCHEDULE 1

(a)
Vendor:


(b)
Purchaser:


SCHEDULE 2

(a)
Government Lease/Conditions of Sale No.       / New Grant No. 



(b)
Parties:


(c)
Date:


(d)
Term:
years from                 expiring on



(e)
User:


(f)
Lot Number:


(g)


Property:


SCHEDULE 3


The purchase price mentioned in Clause 3(1) shall be HK$                and shall be paid by the Purchaser to Messrs. [                         ] as follows :‑

SCHEDULE 4
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance:

(a)
(1)
Name of the Vendor – 

Address/Registered Office of the Vendor – 




(2)
Name of the Purchaser – 

Address/Registered Office of the Purchaser – 



(b)
(1)
Identification Number of the Vendor – 

 


(2)
Identification Number of the Purchaser –



(c)
(1)
Business Registration Number of the Vendor – 




(2)
Business Registration Number of the Purchaser – 



(d)
Description and location of the Property – 



(e)
The Property is residential/non-residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.



(f)
Date of this Agreement –



(g)
This Agreement was preceded by [insert the name of the provisional agreement, e.g. Instruction on Sale] on the same terms made between [insert the names of the parties] on the [          ] day of [                  ] 2000.



(h)
There is no agreed date for the conveyancing on sale or assignment of the Property [or as the case may be].



(i)
There is an agreed consideration for the conveyancing on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $[        ].



(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding  legal expenses) [or as the case may be].



AS WITNESS the hands of the said parties hereto the day and year first above written.

SIGNED by


)

)

)

)

on behalf of the Vendor
)

)

whose signature is verified 
)

)

by :-
)

Solicitor, Hong Kong SAR


SIGNED by the Purchaser 

in the presence of :-
)

)

)

Solicitor, Hong Kong SAR


INTERPRETED to the Purchaser in the [          ] dialect of the Chinese language by :‑

            Clerk to Messrs. [                      ]

               Solicitors &c., Hong Kong SAR

RECEIVED the day and year first above-written of and from the Purchaser the above-mentioned deposit of DOLLARS 


)

)

)

)

) $

)







Messrs. [                          ] as stakeholders




Dated
2000


A G R E E M E N T 

for Sub-Sale and Sub-Purchase of




REGISTERED at the Land Registry/

[                    ] New Territories Land Registry by Memorial No.

on 


p. Land Registrar




SOLICITORS, & C.

HONG KONG SAR


(2/2000)

APPROVED FORM OF AGREEMENT FOR SUB-SALE AND SUB-PURCHASE OF UNIT IN COMPLETED DEVELOPMENT UNDER RULE 5C(5) OF SOLICITORS' PRACTICE RULES

Note :  1.
Clauses underlined are for mandatory inclusion and should not be altered unless prior approval has been obtained from Council.  Detailed reason(s) has/have to be given for each of the proposed amendment to the mandatory clauses.  A non-refundable application fee of HK$4,500 (subject to revision) for each agreement is payable on filing of the application.

              2.
No amendment of a drafting nature to the mandatory clauses will be considered.

              3.
No application for consent to amendments to the non-mandatory clauses is necessary except to the extent that those amendments might conflict with the terms of the mandatory clauses.

4.
Application has to be made for consent from the Council for introduction of any new clauses or amendments to non-mandatory clauses which have the effect of altering the nature of the mandatory clauses.

 


THIS AGREEMENT is made the     day of      One Thousand nine hundred and                    BETWEEN the Vendor and the Purchaser whose particulars are set out in Schedule 1.

WHEREAS :-

Recitals

Where a financier has been joined as a party to the Principal Agreement, Recital (1) may be modified to give a more accurate description of the Principal Agreement


(1)       By an Agreement for Sale and Purchase dated the [       ] day of [     ] 19[      ] and made between [                ]("the Head Vendor") as vendor of the one part and the Vendor as purchaser of the other part and registered in the Land Registry/[               ] New Territories Land Registry by Memorial No. [           ] ("the Principal Agreement") the Head Vendor agreed to sell and the Vendor agreed to purchase the Property more particularly described in Schedule 2 hereto for the price and upon the terms and conditions set out therein.


(2)       The Vendor has agreed to sell and the Purchaser has agreed to purchase the Property for the price set out in Schedule 3 subject to and with the benefit of the Principal Agreement and upon the terms and conditions hereinafter contained.



Insert where the Property is subject to an equitable mortgage

[(3) (a)  By an Equitable Mortgage dated the [             ] day of [           ] 19[       ] made between the Vendor as borrower of the one part and [insert name of lender] ("the Lender") as lender of the other part ("the Equitable Mortgage") the Vendor has charged his interest in the Property and assigned his rights in the Principal Agreement to the Lender by way of mortgage to secure repayment of the loan more particularly described in the Equitable Mortgage.]

[EITHER]
[(b)  The Vendor has obtained the Lender's consent to enter into this Agreement.]



[OR]
[(b)  The Vendor has agreed to apply for and obtain the Lender's consent to enter into this Agreement in manner hereinafter provided.]




(4)
The Construction of the Building/Development has been completed and the Occupation Permit in respect of the Building was issued by the Building Authority on [                      ].



*Where a certificate of compliance or Consent to Assign is required before Vendor can assign, Recital (5) must be included

**Delete if inappropriate


*[(5)
A **Certificate of Compliance/ **Consent to Assign has been issued by the Director of Lands pursuant to the conditions of the Government Grant.]



NOW IT IS HEREBY AGREED AS FOLLOWS :-



Interpretation
1.
(1)
In this Agreement including the recitals the following expressions shall have the following meanings except where the context otherwise permits or requires:-





(a)
"Building" has the same meaning as in the Principal Agreement 


(b)
"Development" has the same meaning as in the Principal Agreement
(c)
"Office hours" means 10:00 a.m. to 4:30 p.m. on 
weekdays and 10:00 a.m. to 12:00 noon on Saturdays

     
(d)
"Property" means the property described in Item (g) of Schedule 2




(2)
In this Agreement, if the context permits or requires, the singular number shall include the plural and the masculine gender shall include the feminine and the neuter.


Sale and Purchase
2.
The Vendor shall sell and the Purchaser shall purchase the Property and all estate right title property claim and demand whatsoever of the Vendor therein and thereto.



Purchase Price
3.
(1)
The purchase price shall be the sum set out in Schedule 3 and shall be paid by the Purchaser to the Vendor's solicitors as stakeholder in manner set out in Schedule 3 and held by them as stakeholders upon the following conditions (subject always to the provisions of clause 24(c) hereof, if applicable:-





(a)
The stakeholders shall apply the purchase money or part thereof in or towards the discharge of the Equitable Mortgage (if any).


(b)
The stakeholders may release to the Vendor the balance of the purchase money or any part thereof so long as the aggregate amount released and/or to be released will not exceed the total amount of payments of purchase price already made by the Vendor under the Principal Agreement;




(c)
The balance of the purchase money (if any) shall be held by the stakeholders in an interest bearing account and to the extent necessary shall be applied by the stakeholders towards payment of any further payment of purchase price payable by the Vendor under the Principal Agreement; and


(d)
The balance of the purchase money (if any) held by the stakeholders after the application under (a), (b) and/or (c) above shall only be released to the Vendor upon completion or upon the execution of an irrevocable power of attorney by the Vendor in favour of the Purchaser empowering the Purchaser, inter alia, to carry out all or any of the provisions contained in the Principal Agreement and this Agreement whichever happens first. 





(2)
All interest earned on the moneys held by the stakeholders shall belong to the Vendor.





(3) 
(a)
In the event of any money paid hereunder to the stakeholders not being applied in the manner set out above, such money shall be deemed to have been paid by the Purchaser to Messrs. [                      ] as agents for the Vendor.

(b)
The Vendor declares that the payment to the agents of any deposit, instalments of the purchase moneys (if any) and the balance thereof shall be a full and sufficient discharge of the Purchaser's obligations hereunder. 





(4)
In respect of each payment of the purchase price or any part thereof required to be made hereunder, the Purchaser shall deliver to the Vendor's solicitors on the date on which such payment is required to be made hereunder a cashier order issued or a cheque certified good for payment by a licensed bank in Hong Kong in favour of the Vendor's solicitors for the relevant amount.






(5)
Without prejudice to any other remedy hereunder, the Vendor shall be entitled to demand and receive payment of interest on the amount of any part of the purchase price not paid on its due date at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time calculated from the date on which the same ought to have been paid by the Purchaser to the date of actual payment.





(6)
The Vendor may revoke the authority of the agents and appoint other solicitors as agents in their place.  No such revocation shall be valid unless it :-

(a) 
is in writing addressed to the Purchaser; and


(b)
is delivered to the Purchaser care of Messrs.                                                                                 [                                       ] his solicitors at least seven clear days prior to completion; and


(c)
specifically identifies this Agreement.



Completion


4.
The purchase shall be completed at the offices of Messrs.              [                           ] during office hours on or before [         ] day of [       ] 19 [    ].


Possession
5.
On completion, the Vendor shall procure that the Head Vendor will execute a proper assignment or other assurance of the Property direct to the Purchaser or the Purchaser's nominee or sub-purchaser subject as hereinafter appears but otherwise free from incumbrances and the Vendor will also join in to execute such assignment as confirmor to assign and confirm the Property to the Purchaser or the Purchaser's nominee or sub-purchaser and the Purchaser shall be entitled to vacant possession of the Property from the date of completion.



Management and Utility deposits


6.
On completion, the Purchaser shall pay to [the Manager appointed under the Deed of Mutual Covenant] in respect of the Property such sums and deposits specified in clause [           ] of the Principal Agreement and shall also pay all utility deposits required to be made in respect of the Property.



Risk

[EITHER]
[7.
(a)
Immediately after the signing of this Agreement, the Property shall as between the Vendor and the Purchaser be at the Purchaser's risk.  The Purchaser is hereby advised to take out proper insurance coverage on the Property for his own protection and benefit.





(b)
As from the date of this Agreement, the Vendor shall hold in trust for the Purchaser the benefit of any existing policy of insurance relating to the Property.

(c)
The Vendor does not warrant that any or any adequate policy of insurance exists relating to the Property or, if any such policy exists, that it will be renewed on expiration.


(d)
The Vendor shall, if required, and at the expense of the Purchaser obtain or consent to an endorsement of notice of the Purchaser's interest on the policy of insurance relating to the Property and in such case the Vendor (keeping such policy in force) may require the Purchaser to pay on completion a proportionate part of the premium from the date of this Agreement.]


[OR]
[7.
The Property shall as between the Vendor and the Purchaser remain at the Vendor's risk until completion of the sale and purchase in clause 5.]


Requisition on title
8.
If the Purchaser shall make and insist on any objection or requisition in respect of the title or otherwise which the Vendor shall be unable or (on the ground of difficulty, delay or expense or on any other reasonable ground) unwilling to remove or comply with, the Vendor shall, notwithstanding any previous negotiation or litigation be at liberty on giving to the Purchaser or his Solicitors not less than seven days' notice in writing to cancel the sale, in which case, unless the objection or requisition shall have been in the meantime withdrawn, the sale shall at the expiration of the notice be cancelled and, the Purchaser shall be entitled to a return of the deposit and other sums of money already paid but without interest, costs or compensation.


Government Grant, easements, misdescription
9.
(1)
The Property is sold subject to and with the benefit of the Government Grant and for the residue of the term of years created thereby or absolutely (as the case may be) and with any right of renewal thereby granted and subject to all easements (if any) subsisting therein and subject to and with the benefit of all subsisting rights and rights of way; and 


(2)
No error, mis-statement or mis-description shall cancel the sale nor shall any compensation be allowed in respect thereof save as otherwise provided in this Agreement and except where such error mis-statement or mis-description relates to a matter materially and adversely affecting the value or user of the Property.



Warranties


10.(a)
The Vendor hereby warrants that the saleable area of the Property as referred to in the Principal Agreement is accurate.


(b)
The Purchaser purchases with full knowledge of the physical condition of the Property and the fittings and finishes therein and takes them as they stand.




Good title


11.
The Vendor shall at his own expense show a good title to the Property in accordance with the Principal Agreement and produce to the Purchaser for his perusal such certified or other copies of any deeds or documents of title, wills and matters of public record as may be necessary to complete such title.  The costs of verifying the title, including search fees, shall be borne by the Purchaser who shall also, if he requires certified copies of any documents in the Vendor's possession relating to other property retained by the Vendor as well as the Property, pay the cost of such certified copies.



Document of title
12.
Such of the documents of title as relate exclusively to the Property will be delivered to the Purchaser.  All other documents of title in the possession of the Vendor will be retained by him and he will, if required, give to the Purchaser a covenant for the safe custody, production and delivery of copies thereof at the expense of the Purchaser.


Costs and Disbursements
13.
(1)
(a)
The costs of and incidental to the preparation,  completion, and registration  of  this  Agreement shall be borne and paid by the parties hereto in equal shares.

*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation


*[provided always that if the Purchaser shall instruct any firm of solicitor of his choice to act for him in this Agreement, each party shall pay its own solicitors' costs of and incidental to the preparation, completion, stamping and registration of this Agreement].




(b)
The costs of and incidental to the preparation approval and execution of the irrevocable power of attorney (if any) referred to in clause 3(1)(d) hereof shall be borne by the Purchaser.

(c)
The Purchaser shall pay to Messrs. [                               ] a due proportion of the costs of and incidental to the preparation, stamping, registration, and completion of the Deed of Mutual Covenant and Management Agreement (if any) referred to in the Principal Agreement or the entire costs of a certified copy thereof in accordance with the scale costs prescribed in the Solicitors (General) Costs Rules.




(d)
The costs of and incidental to the preparation and delivery to the Purchaser of certified copies of documents in the Head Vendor's possession relating as well to the Property as to other property retained by the Head Vendor shall be borne and paid by the Purchaser.

(e)
The architect's fees for the plan(s) to be annexed to the assignment shall be borne and paid by the Purchaser.

(f)
The costs of and incidental to the preparation approval and execution of the assignment (other than the costs payable by the Vendor under the Principal Agreement) shall be borne by the Purchaser Provided that -




(i)
if the Vendor instructs a separate firm of solicitors (other than the stakeholders) to act for him in the assignment, the Vendor shall pay his own costs for approving the assignment;



*This must be adopted if this transaction is one to which Section 34A(3) of the Conveyancing & Property Ordinance (Cap.219) will apply if the Purchaser shall choose to have separate representation




(ii)
-
if the Purchaser instructs a separate firm of solicitors (other than the stakeholders to act for him in the assignment,

*[each party shall pay its own solicitors' costs of and incidental to the Assignment to the Purchaser (including all legal costs of and incidental to the preparation, completion, stamping and registration of the Assignment)] or

In cases where Section 34A(3) of the COP does not apply, either * or ** could be adopted as appropriate
**[the Purchaser shall pay the costs of the Vendor's solicitors for approving the assignment at half scale charge as well as the Purchaser's own costs]



Revision to this and the ensuing paragraphs may be necessary as a result of Section 34A(3) of the Conveyancing & Property Ordinance



-
if the  Purchaser shall request the Vendor to execute more than one assignment in respect of the Property the Purchaser shall  on completion pay the additional costs charged by the Vendor's solicitors for their approval




-
if the Purchaser shall request the Vendor to assign the Property to his nominee or sub-purchaser the Purchaser shall on completion pay the additional costs charged by the Vendor's solicitors for the perusal of any instrument of Nomination or Sub-Sale Agreement.





(g)
For the avoidance of doubt, it is hereby expressly agreed and declared that subject to (a) to (f) above, the Purchaser shall not be obliged to pay the costs payable by the Vendor under the Principal Agreement.



Cancellation of Agreement

(2)
In the event of the Purchaser requesting and the Vendor agreeing to execute a Cancellation Agreement or any other means which has the effect of cancelling this Agreement or the obligations of the Purchaser hereunder, the Vendor shall be entitled to retain the sum of 5% of the total purchase price of the Property as consideration for his agreeing to cancel this Agreement and not as a penalty and the Purchaser will in addition pay or reimburse, as the case may be, to the Vendor all legal costs, charges, disbursements (including stamp duty, if any) in connection with cancellation of this Agreement.



Stamp Duty and Registration Fee
14.
All stamp duty and registration fee payable on provisional agreement or this Agreement (if any) and the assignment shall be paid by the Purchaser.



Time of the essence
15.
Time shall in every respect be of the essence of this Agreement.



Default of Purchaser
16.(1)
Should the Purchaser fail to observe or comply with any of the terms and conditions herein contained or to make the payments in accordance with Schedule 3 or any interest payable hereunder within 7 days of the due date, the Vendor may (subject to clause 3(4)) give to the Purchaser notice in writing calling upon the Purchaser to make good his default.  In the event of the Purchaser failing within 21 days from the date of service of such notice fully to make good his default, the Vendor may by a further notice in writing forthwith determine this Agreement.



(2)
Upon the determination of this Agreement pursuant to sub-clause (1):-
(a)
all sums paid by the Purchaser up to 10% of the purchase price by way of deposit shall be forfeited to the Vendor; and

(b)
where the purchaser has entered into possession of the Property, the Vendor shall become entitled to re-enter upon the Property and repossess the same free from any right or interest of the Purchaser therein and to receive from the Purchaser as occupation fee a sum equal to interest at the rate of 2% per annum above the prime rate specified by The Hongkong and Shanghai Banking Corporation Limited from time to time on the unpaid balance of the purchase price for the period during which the Purchaser was in occupation.




(3)
Upon determination of this Agreement, the Vendor may resell the Property either by public auction or private contract subject to such stipulations as the Vendor may think fit and any increase in price on a resale shall belong to the Vendor.  On a resale, any deficiency in price shall be made good and all expenses attending such resale shall be borne by the Purchaser and such deficiency and expenses shall be recoverable by the Vendor as and for liquidated damages Provided That the Purchaser shall not be called upon to bear such deficiency or expenses unless the Property is resold within 6 months of the determination of this Agreement.


Default of Vendor


17.
In the event of the Vendor failing to complete the sale in accordance with the terms hereof all moneys paid by the Purchaser to the Vendor pursuant to the provisions of this Agreement shall be returned to the Purchaser who shall also be entitled to recover from the Vendor damages (if any) which the Purchaser may sustain by reason of such failure on the part of the Vendor and it shall not be necessary for the Purchaser to tender an assignment to the Vendor for execution before taking proceedings to enforce specific performance of this Agreement.




18.
Nothing in this Agreement shall be so construed as to prevent either the Vendor or the Purchaser from bringing an action and obtaining a decree for specific performance of this Agreement either in lieu of damages or in addition to such damages as the party bringing such action may have sustained by reason of the breach by the other party to this Agreement.



Registration
19.
This Agreement shall be registered at the Land Registry/[                     ] New Territories Land Registry within 1 month from the date hereof.



No further mortgage by Vendor
20.
The Vendor shall not after the execution of this Agreement enter into any [further] mortgage or charge of the Property.



Notices
21.
Any notice required to be given hereunder shall be deemed to have been validly given if addressed to the party to whom the notice is given and sent by ordinary prepaid post to the address of such party herein stated or to his last known address if a notification of change of address has previously been given to the other party or his solicitors and shall be deemed to have been served on the second business day after the date of posting.



Limited Convenant
22.
The Vendor is selling the Property as confirmor under and by virtue of the Principal Agreement and will only be required to give in the subsequent assignment the usual limited covenant that the Vendor has not encumbered the Property.


Subject to Principal Agreement
23.
This Agreement is subject to and with the benefit of the Principal Agreement and the Purchaser agrees and undertakes to be bound by and observe and perform all the terms and conditions contained in the Principal Agreement as if the Purchaser were a party thereto insofar as such terms and conditions are not inconsistent with or inapplicable to the terms and conditions herein contained.



Duties of Vendor
24.(a)
The Vendor hereby agrees and undertakes with the Purchaser that :-


(i)
the Vendor will duly perform and observe all the terms and conditions contained in the Principal Agreement; and

(ii)
in the event of any breach or non-performance of any term or condition in the Principal Agreement on the part of the Head Vendor, the Vendor will, upon being required by the Purchaser so to do, (at the cost and expense of the Purchaser and subject to the indemnity hereinafter contained) take all necessary steps and actions which are reasonable and prudent to procure the due performance and observance by the Head Vendor of its obligation and the  terms and conditions  under the  Principal Agreement   Provided   that  the Purchaser shall indemnify the Vendor against all losses, costs, expenses, claims, damages, liabilities and actions which the Vendor may incur or sustain as a result of taking any such step or action.





(b)
In the event of the Vendor becoming entitled to exercise any right of rescission under the Principal Agreement, the Vendor shall, within 7 days after the Vendor becomes aware of the existence of such right notify the Purchaser in writing of such right and irrespective of whether or not such notice has been given by the Vendor the Purchaser shall notwithstanding any provisions herein contained to the contrary be entitled to rescind this Agreement by serving written notice of rescission on the Vendor.  In addition, the Purchaser shall be entitled within 7 days after the receipt of such notification by the Vendor to direct the Vendor in writing to refrain from exercising such right and the Vendor shall not exercise any right of rescission under the Principal Agreement unless the direction is revoked by the Purchaser or unless the Purchaser shall fail to give any direction to the Vendor within 7 days of receipt of the Vendor's notice under this sub-clause in which event, the Vendor shall be entitled to exercise or to refrain from exercising such right of rescission as the Vendor may think fit.




(c)
The Purchaser shall indemnify the Vendor against all losses, costs, expenses, damages, liabilities, claims and actions which the Vendor may incur or sustain as a result of the Vendor refraining from exercising any right of rescission under the Principal Agreement pursuant to the direction of the Purchaser.

(d)
The Purchaser shall not be entitled to exercise the right to rescission under sub-clause (b) above if (i) the Purchaser has given direction to the Vendor to refrain from exercising any right of rescission under the Principal Agreement, (ii) such direction remains unrevoked and (iii) the Vendor has not acted contrary to such direction.




(e)
In the event of the Purchaser serving notice of rescission on the Vendor pursuant to sub-clause (b) above or in the event of the Vendor exercising any right of rescission under the Principal Agreement where the Purchaser has failed to give any direction pursuant to sub-clause (b) above or such direction has been revoked by the Purchaser, then, (without prejudice to the rights of the Vendor under sub-clause (c) above), this Agreement shall be rescinded and the Vendor shall repay to the Purchaser all or such part of the purchase price as shall have been paid by the Purchaser hereunder together with interest thereon at the rate of [one] per cent per calendar month from the date or dates on which such amounts were paid to the date of repayment, the payment of such amounts and interest to be in full and final settlement of all claims by the Purchaser against the Vendor hereunder.



Insert where the Property is subject to an equitable mortgage and the Lender's consent has not been obtained


[25.(a)
This Agreement is conditional upon the Lender's consent being obtained by the Vendor to enter into the same.  If such consent is not obtained within a period of [insert period] from the date hereof, this Agreement shall become null and void and shall not take effect and all monies paid by the Purchaser hereunder on account of the purchase price shall forthwith be repaid to the Purchaser in full but without interest costs or compensation.


(b)
The Vendor shall at his own expense forthwith use his best endeavours to apply for and obtain the Lender's consent to enter into this Agreement.

(c)
Before such consent is obtained, the stakeholders shall not release the purchase money or any part thereof to or on account of the Vendor.]




26.
The provisions of Clauses 10 and 12 shall survive completion of the sale and purchase by the assignment.



Public Holiday etc.
27.
If the day on which completion of the sale and purchase is to take place as hereinbefore provided shall fall on a public holiday or on a day on which Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 am and 5:00 pm, completion of the sale and purchase shall be automatically postponed to the immediately following day which is not a public holiday and on which no Typhoon Signal No. 8 or above is hoisted or Rainstorm Black Warning is issued at any time between the hours of 9:00 am and 5:00 pm.


Marginal Notes
28.
The marginal notes to this Agreement shall not be deemed to be part hereof and shall not affect the interpretation or construction of this Agreement.



Certificate of value
29.
It is hereby certified that the transaction hereby effected does not form part of a larger transaction or a series of transaction in respect of which the amount or value or the aggregate amount or value of the consideration exceeds HK$ [           ].



Stamp Duty Ordinance
30.
For the purpose of section 29B(1) and (5) of the Stamp Duty Ordinance, the matters to be specified are as set out in Schedule 4 hereto.



SCHEDULE 1

(a)
Vendor:


(b)
Purchaser:


SCHEDULE 2

(a)
Government Lease/Conditions of Sale No.       / New Grant No. 



(b)
Parties:


(c)
Date:


(d)
Term:
years from                 expiring on



(e)
User:


(f)
Lot Number:


(g)
Property:


SCHEDULE 3


The purchase price mentioned in Clause 3(1) shall be HK$                and shall be paid by the Purchaser to Messrs. [                     ] as follows :‑

SCHEDULE 4
Matters required to be specified under Section 29B(5) of the Stamp Duty Ordinance:

(a)
(1)
Name of the Vendor – 

Address/Registered Office of the Vendor – 




(2)
Name of the Purchaser – 

Address/Registered Office of the Purchaser – 



(b)
(1)
Identification Number of the Vendor – 

 


(2)
Identification Number of the Purchaser –



(c)
(1)
Business Registration Number of the Vendor – 




(2)
Business Registration Number of the Purchaser – 



(d)
Description and location of the Property – 



(e)
The Property is residential/non-residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.



(f)
Date of this Agreement –



(g)
This Agreement was preceded by [insert the name of the provisional agreement, e.g. Instruction on Sale] on the same terms made between [insert the names of the parties] on the [          ] day of [                  ] 2000.



(h)
There is no agreed date for the conveyancing on sale or assignment of the Property [or as the case may be].



(i)
There is an agreed consideration for the conveyancing on sale or assignment that is to, or may, take place pursuant to this Agreement and the amount of the consideration is $        ].



(j)
There is no other consideration which the parties signing this Agreement know has been paid or given, to any person for or in connection with this Agreement or any conveyance on sale or assignment pursuant to this Agreement (excluding  legal expenses) [or as the case may be].



AS WITNESS the hands of the said parties hereto the day and year first above written.

SIGNED by


)

)

)

)

on behalf of the Vendor
)

)

whose signature is verified 
)

)

by :-
)

Solicitor, Hong Kong SAR


SIGNED by the Purchaser 

in the presence of :-
)

)

)

Solicitor, Hong Kong SAR


INTERPRETED to the Purchaser in the [             ] dialect of the Chinese language by :‑

            Clerk to Messrs. [                      ]

               Solicitors &c., Hong Kong SAR

RECEIVED the day and year first above-written of and from the Purchaser the above-mentioned deposit of DOLLARS 


)

)

)

)

) $

)







Messrs. [                          ] as stakeholders




Dated
2000


A G R E E M E N T 

for Sub-Sale and Sub-Purchase of




REGISTERED at the Land Registry/

[                    ] New Territories Land Registry by Memorial No.

on 


p. Land Registrar




SOLICITORS, & C.

HONG KONG SAR


(5/2000)







IN THE MATTER of (here insert the Particulars of the property)

and

IN THE MATTER of the Oaths and Declarations Ordinance

NOTE:

AMEND AS APPROPRIATE

NOTE:

DELETE AS APPROPRIATE



I, 



of

solicitor, do hereby solemnly and sincerely declare as follows:-

(1)
I am a partner of the firm of 

solicitors who have been instructed by

("the Owner") to act in connection with the sale of units in the development of the abovementioned property.

(2)
I make this Declaration on behalf of the said firm ("my firm") preliminary to the sale of units in the said development.

(3)
In accordance with instructions received from the Owner my firm have drawn up the forms of Sale and Purchase Agreement and Deed of Mutual Covenant for the sale of units in the development and the forms so drawn are now produced to me marked A-1 and A-2 exhibited hereto.  I have personally examined the forms exhibit A-1 and confirm that the form of agreement contains all the clauses which are required by Rule 5C of the Solicitors' Practice Rules upon the sale of undivided shares in uncompleted buildings and that the form of Deed of Mutual Covenant conforms to the Guidelines referred to in Practice Direction No.30 / and that the Guidelines referred to in Practice Direction No.30 do not apply because [here set out the reason e.g. a waiver has been granted by the Council or it is an industrial development, etc.]. / and that the form of Deed of Mutual Covenant conforms to the Guidelines referred to in Practice Direction No.30 save and except paragraphs ............. thereof which have been waived or modified by the Council as set out in a letter dated                                   19    , a copy whereof is produced and shown to me marked "                ",

NOTE:

Delete as appropriate



(4)
Messrs.                                      architects, the Authorised Person for the development for the purposes of the Buildings Ordinance have issued their certificates-

(a)
as to the costs expended and what remains to be expended to complete the building;

(b)
as to the stage the work has reached at the data of the certificate;

(c)
that consent to commence work on the said property has been issued by the Building Authority pursuant to the Building Ordinance;

(d)
that building works on the superstructure of the building have commenced/are expected to commence on the         day of                            ; and

(e)
that under the provisions of the building contract referred to in (5) hereunder the building is due for completion and can be completed by the          day of                            19       .

The certificates in question are now produced to me and marked A-3, A-4, A-5, A-6, and A-7 and are exhibited hereto.

NOTE

If more than one contractor is involved then identify all contracts

(5)
A building contract covering the development has been entered into between the Owner and                             and a copy of the Memorandum of Agreement relating to the building contract is now produced to me marked A-8 and exhibited hereto.

(6)
My firm have received written confirmation from the Owner that the balance of the development costs will be financed in the following manner:-

(e.g. In its entirety by a building mortgage covering the costs of the entire development already entered into by the Owner with the X Bank)

I have no reason to doubt any of the information received from the Owner in this regard.

NOTE
To be included if applicable

[(7)(a)
In the event of the Mortgagee advising my firm for any reason of the cancellation of the facilities or; in the event of my firm becoming aware of any reason to doubt any of the information referred to in paragraph (6) of this Declaration, my firm recognize that no further units should be sold until a further Declaration has been registered adequently dealing with alternative financial arrangements to complete the development.

(b)
In the event of my firm ceasing to act for the Owner in respect of the development and the sale of units therein it has been explained to the Owner that no further units should be sold until a further Declaration has been registered in like form to this Declaration by a partner of the alternative firm who has been instructed by the Owner to act in connection with the sale of units in the said development.

(8)
My firm further undertake that all sums paid by Purchasers of  units in the development will be held by my firm as Stakeholders and will not be released save in accordance with the provisions included in the Sale and Purchase Agreement Exhibit A-1.

AND I MAKE this Declaration conscientiously believing the same to be true, by virtue of the Oaths and Declarations Ordinance.



DECLARED at



)







)







)







)




Before me,




Solicitor,




  Hong Kong.



Note:
While the actual wording of the Declaration has not been made mandatory all the matters covered by the precedent must be covered in each case.






IN THE MATTER of (here insert the Particulars of the property)

and

IN THE MATTER of the Oaths and Declarations Ordinance

D E C L A R A T I O N

SOLICITORS, & C.

HONG KONG.





IMPORTANT NOTICE
YOU SHOULD CONSULT A LAWYER IMMEDIATELY FOLLOWING SIGNATURE OF THIS AGREEMENT.  IF YOU DO NOT KNOW ONE YOU CAN CONTACT THE LAW SOCIETY OF HONG KONG FOR ASSISTANCE AT 3RD FLOOR, WING ON HOUSE, DES VOEUX ROAD, C., HONG KONG (TEL NO.: 28460500)


PROVISIONAL SALE AND PURCHASE AGREEMENT

Dated                                      

1. The Seller -

address

HKID No:


/BR No:

2. The Buyer -

address

HKID No:


/BR No:

3. The Property  (1)
The Property is residential/non residential property within the meaning of Section 29A(1) of the Stamp Duty Ordinance.

4. Agreement
The Seller agrees to sell and the Buyer agrees to purchase the Property on the terms of this Agreement.

5. Purchase Price
HK$

6. Payment Terms  (2)
The Buyer shall pay to the Seller :

6. an initial deposit of HK$


on the signing of this Agreement.

6. a further deposit of HK$


on or before                            .

6. the balance of the Purchase Price on completion.

Any sum paid by way of deposit or part payment in excess of 10% of the Purchase Price shall be paid to the Sellers solicitors to be held by them as stakeholders until the Buyer has approved or been deemed to have approved the Sellers title to the Property pursuant to the terms of this Agreement.  (3)
Payments under Paragraph (b) and (c) shall be made by cashier's order drawn on a licensed bank carrying on business in Hong Kong or by solicitors cheque.

The Seller acknowledges receipt of a cheque for HK$             from the Buyer.

7. Formal Agreement
It is intended that this Agreement is to be superseded by a formal Sale and Purchase Agreement to be signed by the parties on or before


        .

If the parties are unable to reach agreement as to the terms of the formal agreement the parties shall, subject to Clause 18, continue to be bound by this Agreement.

8. Completion Date
On or before
 


  .

9. Possession/Tenancy
The Seller shall deliver vacant possession of the Property to the Buyer on completion.


or

The Property is sold subject to and with the benefit of the Tenancy Agreement(s) short particulars of which are :-

Tenant :

Term :

Monthly Rent :

10. Fittings and Household Goods  (3)
The Purchase Price includes the items which are set out in Schedule 1 to this Agreement.  They are not subject to any mortgage, charge, lien, hire purchase or conditional sale agreement. 

11. Mortgages/Charges
The Property is to be sold free from any mortgages or charges.

12. Illegal Structures
The Seller is not aware of any illegal or unauthorised structures which have been erected on the Property except as disclosed by the Seller to the Buyer.  (4)
13. Notices
The Seller is not aware of any notices:-

(a)
for the resumption or compulsory purchase of the Property; or

(b)
requiring the Seller to carry out any building works to the Property or to contribute towards any deficit in the management fee account which remains outstanding or the cost of building works which have not been complied with.

14. Insurance  

The Property shall remain at the Seller's risk until signature of the formal agreement.

If any material damage or destruction to the Property occurs prior to that date by fire or other insurable events or as a result of the neglect or wilful act of the Seller the Buyer may elect to terminate this Agreement and obtain the refund of all deposits paid to the Seller.

15. Time
Time must be strictly adhered to in this Agreement.

Any obligation under this Agreement shall be complied with prior to 5:00 p.m. if it is to be complied with between Monday to Friday and 1:00 p.m. if it is to be complied with on a Saturday.

Obligations which are to be complied with on a Sunday, a public holiday or a day when Typhoon Signal No.8 or above or Black storm warning signal is raised shall be delayed to the next working day.

16. Legal Fees and Stamp Duty
The Seller and Buyer shall each be responsible for their own legal fees.

The Buyer shall pay the Stamp Duty on this Agreement or the subsequent formal agreement or assignment.   (5)
17. Implied Terms
The terms and conditions set out in the Second Schedule to the Conveyancing and Property Ordinance shall be incorporated in this Agreement except to the extent that they are inconsistent with the express terms of this Agreement.

18. Buyer's and Seller's Right to Withdraw
At any time on or prior to the date for signature of the formal Agreement for Sale and Purchase pursuant to Clause 7 either party may by written notice to the other withdraw from this Agreement.

The Buyer may withdraw only if his notice of withdrawal either (i) provides evidence of the payment of the Stamp duty payable on this Agreement by attaching to the notice a copy of this Agreement marked to show that the Stamp Duty has been paid or (ii) is accompanied by a [cashier's order] made payable to the Seller or Hong Kong Government for the amount of Stamp Duty payable on this Agreement.

If the Buyer withdraws the initial deposit paid shall be forfeited to the Seller.

If the Seller withdraws, the Seller must at the time of withdrawal :-

  (i)
refund to the Buyer his initial deposit;

 (ii)
pay to the Buyer an equivalent amount as compensation; and

(iii)
pay the Stamp Duty payable on this Agreement or reimburse to the Buyer the Stamp Duty paid on this Agreement.

Notwithstanding Clause 7, on withdrawal by either Buyer or Seller this Agreement shall be rescinded and except as provided no compensation shall be payable by either party.


________________________

________________________


the Seller




the Buyer

Footnotes
1.
Complete Particulars of the Flat, Car Park (s) and any Roof or Flat Roof should be inserted.

2.
In order to ensure that the total deposit is fully forfeitable on default, it should not exceed 10% of the purchase Price.  Any excess payment should be provided in the agreement as "part payment" of the purchase price.

3.
A sale of property includes fixtures in the Property such as built in cupboards and wardrobes and there is no specific need to mention such items in the list of fittings included in the sale.

Other items such as window airconditioners and light fittings should be specifically mentioned if they are to be included as part of the purchase price.

4.
It should be noted that the existence of an illegal or unauthorised structure may constitute a defect in the Seller's title and/or may make it difficult for a Buyer to obtain bank finance to purchase the Property.

5.
Despite this provision as a matter of law both the Seller and Buyer are jointly liable to the HK Government for the payment of any stamp duty due on this Agreement.

The Seller should consider obtaining a sufficient amount by way of initial deposit to provide for this potential liability in the event of a default by the Buyer.

6.
The Law Society publishes a pamphlet on buying and selling Property in Hong Kong which is available free of charge on personal application to the Law Society at 3rd Floor, Wing On House, 71 Des Voeux Road,C., Hong Kong.










[With effect from 20 December 1999]

Non-Consent Scheme 

 Guidelines for Drafting of Deeds of Mutual Covenant ("DMCs")
1.
(a)
No provision in a DMC shall contravene the provisions of the Building Management Ordinance, Cap.344 (the BMO).


(b)
No provision in a DMC shall be in breach of the Government grant or lease conditions.

2.
The provisions of the Seventh and Eighth Schedules to the BMO shall be incorporated in and form part of the DMC either by reference or by setting them out in full.

3.
(a)
The DMC shall include a definition of the common areas including plans thereof which shall be annexed to the DMC.  A copy of these plans certified as to their accuracy by or on behalf of the Authorized Person, shall be kept at the Manger's office and shall be available for inspection by the owners during normal office hours.  Undivided shares shall be allocated to the common areas and those shares together with all the common areas to which they relate shall be assigned to the manager as trustee for all owners, free of costs or consideration.  The Manager shall assign the undivided shares free of costs or consideration to its successor as manager on termination of its appointment, or to the Owners' Corporation (when formed), if so required by it.



The Definition of common areas shall where appropriate include reference to "common parts" as defined to in the BMO.


(b)
The accuracy of all plans annexed to the DMC as to the common areas shall be certified by or on behalf of the Authorized Person.

(c)
(i)
Subject to sub-paragraph(ii) hereof, the whole of the car park areas, except those designated car parking spaces as shown on the carpark layout plan approved by the Building Authority, shall form part of the common areas.

(ii)
In the event that the developer retains ownership of the carpark areas as a whole, sub-paragraph (i) hereof shall not apply and the developer shall be solely responsible for the management and maintenance of the carpark.  Upon the sale of designated car parking spaces, all areas other than the designated spaces, such as circulation areas, lifts and landings, shall be designated as carpark common areas by way of a sub-DMC.

4.
The DMC may reserve rights to the developer to execute supplemental and sub-DMCs in respect of separate towers, phases etc.  All supplemental and sub-DMCs (as well as the principal DMC) shall be drafted in accordance with these guidelines except where to comply with these guidelines, a sub DMC would then be in conflict with the provisions of the Principal DMC, then these guidelines need not be complied with to the extent necessary to avoid any such conflict.

5.
The developer/manager may reserve the rights for itself, its licensees or other third parties to install or affix chimneys, flues, pipes or any other structures or facilities on or within the common areas provided that the written approval of the Owners' Committee (or Owners' Corporation if formed) is obtained prior to the exercise of such rights and that such installation shall not unreasonably affect the enjoyment of the development by the owners and occupiers.  Any consideration received therefor shall be credited to the management account for the benefit of all owners.

6.
(a)
Subject to the provisions of the lease conditions and the DMC, the DMC may reserve the right for the developer to retain for his own use part or parts of the lot unsold not being common areas ("the Retained Areas") provided that:-

(i)
the Retained Areas shall be clearly defined and identified in the DMC; and

(ii)
the Retained Areas shall be allocated an appropriate number of undivided shares and management shares on a fair and reasonable basis, and the developer shall remain liable to contribute pro rata to management and other charges and payments.

(b)
Any use of the Retained Areas allowed to those who purchase shall be clearly specified as such in any sales brochure and pre-sale advertising.

7.
(a)
The initial period of management by the first manager shall not exceed two years.


(b)
The DMC shall provide that, prior to the Owners' Corporation being formed that the Owners' Committee may terminate the manager's appointment by a resolution of the owners of not less than 50% of all undivided shares (excluding the undivided shares allocated to the common areas) and by giving the manager 3 months' notice in writing.

(c)
No provision of a DMC shall limit the application of the Seventh Schedule to the BMO by restricting or prohibiting termination of the first manager's appointment or his resignation during the initial period.

8.
(a)
(i)
For residential developments, the manager's remuneration shall not exceed a percentage of the total expenditure necessarily and reasonably incurred in the management of the development.  The percentage shall be based on the number of residential units in the estate and shall not exceed the following:-

20 residential units


20%

21 to 100 residential units

15%

101 residential units and over

10%



(ii)
For non-residential developments, the manager's remuneration shall not exceed 15% of the total expenditure necessarily and reasonably incurred in the management of the development.

(iii)
For a composite development comprising both residential and non-residential units, sub-paragraph (a)(i) shall apply as if each non-residential unit is a residential unit.

(b)
The DMC shall provide for a review of the percentages by resolution at meetings of owners, the Owners' Committee or the Owners' Corporation if formed.

(c)
For the purposes of this Guideline only, "Unit" shall have the same definition as "flat" under the BMO.

(d)
For the purpose of calculating the manager's remuneration, the total expenditure incurred in the management of the estate or any portion of it shall exclude (i) the manager's remuneration itself and (ii) any capital expenditure provided that the Owners' Committee (or the Owners' Corporation, if formed) may be empowered to decide to include, at its own discretion, any capital expenditure for calculating the manager's remuneration at the rate applicable under paragraph (a) or (b) of this Guideline, or at such lower rate as the Owners' Committee (or the Owners' Corporation, if formed) may consider appropriate.  "Capital expenditure" shall mean expenditure of a kind not incurred annually.

9.
The manager shall call the first meeting of owners as soon as possible, but, in any event, not later than 9 months after the date of the DMC, which meeting shall appoint a chairman and committee of owners or shall appoint a management committee for the purpose of forming an Owners' Corporation under the BMO.

10.
During the existence of an Owners' Corporation, the general meeting of the Owners' Corporation shall take the place of the meeting of owners under the DMC, and the management committee of the Owners' Corporation shall take the place of the Owners' Committee under the DMC.

11.
Subject to the provisions of the BMO, the DMC shall provide for the appointment of a manager who shall have the authority to act for and on behalf of all owners in accordance with the provisions of the DMC.

12.
House rules and any amendments thereto may be made by the manager with the approval of the Owners' Committee or the Owners' Corporation, if formed, but they must not be inconsistent with the DMC.

13.
The Owners at an owners' meeting shall have power to require the annual accounts to be audited by an independent auditor of their choice.

14.
(a)
Provisions shall be made for each owner to pay the following amounts:

(i)
a refundable or transferable deposit of not more than 3/12 of the first year's budgeted management expenses;

(ii)
an advance payment of management fees of not more than 2/12 of the first year's budgeted management expenses;

(iii)
a debris removal charge/decoration charge of not more than 1/12 of the first year's budgeted management expenses (to be paid by owners of residential units) in the case of residential shares or 3/12 (to be paid by owners of commercial units) in the case of commercial shares;

(iv)
contributions during the first year towards a special fund (for capital expenditure) totalling not more than 2/12 of the first year's budgeted management expenses.

(b)
All payments, deposits, charges and contributions payable by first purchasers under the DMC which are non-transferable and non-refundable shall be of an aggregate amount not exceeding 5/12 (or 7/12 for commercial units) of the first year's budgeted management expenses, and if the initial contribution under sub-paragraph (a)(iv) hereof is transferable or refundable, such an aggregate amount shall not exceed 3/12 (or 5/12 for commercial units) of the first year's budgeted management expenses.

(c)
There is no objection to a provision requiring the owners to further contribute to the deposit referred to in sub-paragraph (a)(i) hereof so as to make it up to 25% of any subsequent current year's budgeted management expenses per unit.

(d)
Any monies paid as debris/decoration charges not used for debris/decoration are to be paid into management funds.

15.
Interest at a rate not exceeding 2% per annum above the prime rate from time to time specified by the Hongkong and Shanghai Banking Corporation Limited and a collection charge not exceeding 10% of the amount due may be imposed on any owner failing to pay sums due under the provisions of the DMC within 30 days of demand and the amounts of such interest and collection charge plus any legal costs (on a solicitor and own client basis) involved in recovering them may be the subject of a charge on the owner's undivided shares.  All interest and collection charges received shall be credited to the management account.

16.
Where any consent is required from a manager by an owner of a unit any fees charged by the manager as consideration for the granting of such consent shall be held by the manager for the benefit of all owners and paid into the management account.  The manager shall be entitled to charge no more than a reasonable administration fee for processing and issuing the consent.

17.
The manager will on reasonable notice (except in an emergency) be allowed to enter any units for the purpose of effecting necessary repairs to the estate/building.  The DMC must also provide for the remedying of damage and liability for the negligent, wilful or criminal acts of the manager, his staff, contractors, etc.

18.
The manager shall be responsible for effecting and updating insurance to the full new reinstatement value in respect of loss or damage by fire and other perils in respect of the common areas and also for insurance covering public liability, occupier's liability and employer's liability in respect of employees employed within or exclusively in connection with the management of the development.  There is no objection to provision for the manager procuring block insurance for the entire development including those areas which are not the common areas.

19.
(a)
There shall be no provision in the DMC for interrupting the supply of electricity, water, gas or other utilities which are provided by public utility companies to any unit or to prevent access to the unit by reason of the owner of that unit failing to pay any fees or to comply with any other provisions under the DMC.


(b)
The manager may discontinue providing management services to owners who fail to pay fees or to comply with any other provisions under the DMC and the manager may, if the DMC so provides, register and enforce a charge against the interest of an owner who fails to pay any sum which is payable to the manager under the DMC.

20.
The manager's rights and duties to manage the estate/building shall not include effecting any improvements to facilities or services which involves expenditure in excess of 10% of the current annual management budget except with the prior approval of the Owners' Committee or Owners' Corporation if formed.

21.
The DMC may provide for the manager to appoint or employ agents, contractors or sub-managers, who may include professional property management companies, to carry out certain aspects of the management works or management works in respect of certain area(s) of the development but the manager shall not transfer or assign his rights or obligations under the DMC to any such persons: such persons must remain answerable to the manager.  The manager shall at all times be responsible for the management and control of the whole development (including any part thereof) and no provision in the DMC shall attempt to take away or reduce such responsibility.

22.
The DMC shall not exclude the liability of the manager to the owners for any act or omission involving criminal liability, dishonesty or negligence on the part of the manager or its servant or agent and no owner shall be required to indemnify the manager or its servant or agent from and against any action, claim, etc. arising out of any such act or omission.

23.
The allocation of undivided shares should normally be on a gross floor area ("gfa") basis.  If any other basis for allocation of undivided shares is adopted, then this should not result in disproportionate voting rights being granted (e.g. to the owners of commercial parts of a development) and the prevention or hindrance of incorporation of an Owners Corporation.

24.
(a)
No owner may be called upon to pay more than his fair share of management expenses, and no developer may evade his responsibility to make payments and contributions for those expenses which are of recurrent nature for those undivided shares unsold, provided, however, that a developer shall not be obliged to make such payments and contributions in respect of undivided shares allocated to a building the construction of which has not been completed except to the extent that building benefits from provision in the DMC as to management and maintenance (e.g. as to the costs of managing and maintaining slopes or as to security etc. afforded by the management of the completed parts) of a development.

(b)
For a composite development comprising residential and commercial parts, the manager shall be required to keep separate management accounts and budgets for each part.  The owners of the residential parts and of the commercial parts will be responsible for the management and maintenance costs of their respective parts (e.g. owners of commercial units will alone be responsible for commercial common areas).  All owners will, however, be equally liable for estate common areas.

(c)
The developer shall make the initial contribution to the special fund for capital expenditure and pay the management fee deposit, debris removal/decoration charges if he remains the owner of those undivided shares allocated to units in that part of the development the construction of which has been completed and which remain unsold 3 months after (i) execution of the DMC or (ii) the date when he is in a position validly to assign those undivided shares (i.e. when the consent to assign or certificate of compliance has been issued), whichever is the later.

(d)
All outgoings including management fees up to and inclusive of the date of assignment of the unit shall be paid by the developer.

25.
"Owner" shall be as defined in the BMO.

26.
No owner shall be allowed to make any structural alteration which will interfere with or affect the rights of other owners.  No provision shall be made to prevent an owner from taking legal action against another owner in this respect.

(with effective

on 24.1.2000)
27.
(a)
Provisions shall be included in the DMC specifying clearly that the owners shall at their own expense maintain and carry out all works in respect of any and all slopes, slope treatment works, retaining walls and other structures (collectively referred to in this guideline as "slope structures") within or outside the lot or estate as required by the Government Grant and in accordance with "Geoguide 5 - Guide to Slope Maintenance" issued by the Geotechnical Engineering Office (as amended from time to time) and the Maintenance Manual(s) for the slope structures.


(b)
If there is one or more slope structures, a plan of a scale of not less than 1:500 showing (for identification purposes only) all the slope structures existing at the date of the DMC, certified by the Authorised Person as to the inclusion of all such slope structures on the plan, together with a copy of the Maintenance Manual(s) of such slope structures shall be annexed to the DMC.  The plan and Maintenance Manual(s) shall also be attached to a sub-DMC under which undivided shares reserved to a phase of the development are allocated.

(c)
The manager (which for this purpose shall include the Owners' Committee or Owners' Corporation, if formed) shall be given full authority by the owners to engage suitable qualified personnel to inspect, keep and maintain in good substantial repair and condition, and carry out any necessary works in respect of the slope structures in compliance with the Government Grant and in accordance with the Maintenance Manual(s) and all guidelines issued from time to time by the appropriate Government department regarding the maintenance of slopes, retaining walls and related structures.

(d)
The DMC shall have adequate provisions for the payment to the manager by all owners of all costs lawfully incurred or to be incurred by the manager in carrying out such maintenance repair and any other works.

(e)
The manager shall not be made personally liable for carrying out any such requirements of the Government Grant, which shall remain the responsibility of the owners if, having used all reasonable endeavours, the manager has not been able to collect the costs of the required works from all owners.


28.
(a)
No owner including the developer shall have the right to convert any of the common parts to his own use or for his own benefit or to convert any of his own areas to common parts unless approved by the Owners' Committee or Owners' Corporation.

(b)
The developer shall have no right to designate retained areas as common areas unless such areas are for the beneficial use of all owners and unless the approval of the Owners' Committee or Owners' Corporation has been obtained.  Neither the developer nor the manager shall have the right to redesignate common areas.

29.
The DMC shall provide that the undivided shares allocated to the common areas shall not carry any voting rights or liability to pay fees under the DMC, nor shall such undivided shares be taken into account for the purpose of calculating the quorum of any meeting.

30.
The DMC shall provide for a resolution on whether or not to rebuild or reinstate any part of the estate/building having been damaged by fire, typhoon, earthquake, subsidence or other causes rendering it substantially unfit for use or habitation shall be a resolution of not less than 75% majority at a meeting of the owners of not less than 75% of the undivided shares allocated to that part of the estate/building that has been damaged (excluding the undivided shares allocated to the common areas).

31.
The DMC shall provide for all owners of undivided shares who do not occupy the units to which those shares relate to provide the manager with an address in Hong Kong for service of notices under the DMC.

32.
The developer shall at its own cost provide a direct translation or summary in Chinese of the DMC within 3 months of the date of the DMC, and shall ensure that it is available for inspection at the management office and for the taking of copies by owners at their expense.  The DMC shall specify which version shall prevail in the event of a dispute as to the effect of the Chinese translation and the English language document.

Notes to Guidelines

(1)
These Guidelines shall apply to all developments regardless of user and size.

(2)
These Guidelines are not required to be incorporated into DMCs verbatim, but the wording may be suitably adapted for particular cases.
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