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Overseas Lawyers Qualification Examination
Head VI: Hong Kong Constitutional Law

Standards, Syllabus and Reading List

STANDARDS

Candidates will be expected:

1.

2.

To demonstrate that they have achieved a general understanding of constitutionalism;

To demonstrate that they have achieved a general understanding of the status of the Hong
Kong Special Administrative Region in the constitutional framework of the People’s
Republic of China;

To be familiar with the interpretation and amendment processes of the Hong Kong Basic
Law.

To be familiar with the human rights framework of Hong Kong constitutional law.

To be familiar with the political structure (including the legislative process) of the Hong
Kong Special Administrative Region.

To demonstrate that they have achieved a general understanding of the principles of
judicial review (including constitutional judicial review and the outline of the process for
obtaining the leave of the Court) of legislation and administrative action in Hong Kong.

Candidates will be expected to have achieved the standard of a newly qualified solicitor who
has completed the PCLL and a two-year trainee solicitor contract in Hong Kong, and to be able
to provide general legal advice on constitutional issues that may arise in client matters.

EXAM FORMAT

Three Hours and Thirty Minutes Open Book Examination Paper consisting of FIVE Questions.

Candidates should answer FOUR Questions (25% each) out of FIVE Questions.



1.

SYLLABUS

Status of HKSAR in the Constitutional Framework of the People’s Republic of
China

Constitutional structure of the People’s Republic of China;

Unitary state;

Sino-British Joint Declaration;

One country, two systems;

High degree of autonomy;

Rule of law;

Roles of the National People’s Congress and its Standing Committee;
Applicability of Chinese national laws in the HKSAR;

National Security Law of the HKSAR;

Safeguarding National Security Ordinance;

Related legislation on the carrying out of the duty to safeguard national security
(e.g. Social Workers Registration (Amendment) Ordinance 2024);

Case law on national security;

A holistic approach to national security and brief comparison of national security
laws of other jurisdictions.

Political Structure

Executive-led Government and Separation of Powers;

Executive authorities of the HKSAR;

Legislative Council;

Legislative process;

Executive accountability;

Selection of Chief Executive and appointment by Central People’s Government;
Selection of Legislative Councillors;

Judiciary;

Independent judicial power, including power of final adjudication.

Human Rights

Rights and freedoms under the Basic Law;

Hong Kong Bill of Rights Ordinance (Cap. 383);

International Covenant on Civil and Political Rights;
International Covenant on Economic, Social and Cultural Rights;
Anti-discrimination legislation in Hong Kong;

Restrictions on rights and freedoms;

Proportionality;

Margin of appreciation.



4. Judicial Review

e Grounds of judicial review generally, with a focus on Wednesbury
unreasonableness, illegality, ultra vires, and unfairness/impropriety;

e Outline of the process for applying for leave to bring a judicial review application;

e Judicial review of constitutionality of primary and subsidiary legislation;

Constitutional and administrative law remedies;

Declaration of invalidity;

Remedial interpretation;

Suspension of declaration;

Damages.

5. Interpretation and Amendment of the Basic Law

The importance of interpretation and the mode of interpretation;

Interpretation under Article 158;

Interpretation powers of the NPCSC and the HKSAR courts;

Judicial referral;

Principles of, and approaches to, interpretation adopted by the HKSAR courts;
Amendment under Article 159.

READING MATERIALS

o Albert Hung-yee Chen and Po Jen Yap, The Constitutional System of the Hong Kong
SAR: A Contextual Analysis (Hart 2023);

. Michael Ramsden & Stuart Hargreaves, Hong Kong Basic Law Handbook (Sweet &
Maxwell, 3™ edition, 2022);

o Johannes Chan SC (Hon) & C.L. Lim, Law of the Hong Kong Constitution (Sweet &
Maxwell Asia, 3" edition, 2021);

o Guobin Zhu, Mark Kielsgard and Surya Deva, Constitutional Law and Human Rights in
Hong Kong—A Sourcebook (City University of Hong Kong Press 2021);

o Danny Gittings, Introduction to the Hong Kong Basic Law (HKU Press, 2" edition,
2016);

. P.Y. Lo, The Hong Kong Basic Law (LexisNexis, 2011);

. Stephen Thomson, Administrative Law in Hong Kong (Cambridge University Press,
2018);

. Richard Gordon QC & Johnny Mok SC, Judicial Review in Hong Kong (LexisNexis, 2"
Edition 2014);

. Constitution of the People’s Republic of China (Adopted at the Fifth Session of the Fifth
National People’s Congress on 4 December 1982);
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J Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People’s Republic of China on the Question
of Hong Kong 1984;

. Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of
China (Adopted by the Seventh National People’s Congress at its Third Session on 4
April 1990);

J National Security Law of the HKSAR (including the Implementation Rules for Article
43 of the National Security Law) and other laws of the People’s Republic of China listed
in Annex III of the Basic Law;

. Interpretations of the Basic Law and the National Security Law issued by the Standing
Committee of the National People’s Congress;

J Decisions on issues involving the Basic Law and the HKSAR issued by the National
People’s Congress and its Standing Committee;

o White Papers on Hong Kong issued by the State Council Information Office (including
2014 White Paper on One Country, Two System and 2026 White Paper on National
Security);

o Safeguarding National Security Ordinance;

o Hong Kong Bill of Rights Ordinance (Cap. 383);

o International Covenant on Civil and Political Rights 1966;

° International Covenant on Economic, Social and Cultural Rights 1966;
. Sex Discrimination Ordinance (Cap. 480);

J Disability Discrimination Ordinance (Cap. 487);

° Family Status Discrimination Ordinance (Cap. 527);

. Race Discrimination Ordinance (Cap. 602).

. 8546174
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OLQE Examiners’ Comments 2023
Head VI: Hong Kong Constitutional Law

Question 1

This question was the second most popular, being attempted by 117 of the 124
candidates who sat the exam. However it had the second lowest pass rate, at 70%.

The question asked candidates to draft a memo for their supervising partner’s approval
to advise the client on issues concerning the relationship between the HKSAR and the
Central Authorities, and particularly the powers of the Central Authorities over HKSAR.
The purpose of this question was to test to what extent candidates have an overall and
balanced understanding of these issues and the legal basis for the powers exercised by
the Central Authorities.

In general, candidates demonstrated an acceptable understanding of these issues and
provided fairly good answers. However there were also some notable shortcomings.

Part | (carrying 15 marks) asked candidates to identify the circumstances under which
the Central Authorities are allowed to intervene in the HKSAR’s affairs, with reference
to specific provisions in both the Basic Law of the HKSAR and the Law on
Safeguarding National Security in the HKSAR. This aimed at testing candidates’
understanding of the various state institutions that have authority over the HKSAR as
well as their ability to identify and apply relevant provisions in the Basic Law.

However many candidates did not have a clear understanding of the Central Authorities
as well as their functions and powers and therefore could not identify the circumstances
under which they are allowed to intervene in the HKSAR’s affairs. In addition, many
failed to cite the relevant articles in the Basic Law.

Part Il (carrying 10 marks) dealt with the constitutional basis under which the Central
Authorities exercise authority over the HKSAR with reference to specific examples of
such events since the establishment of the HKSAR. Candidates were expected to
explain the rationale for such interventions and further elaborate by reference to actual
examples and events.

The difficulty candidates met was that they could not provide a theoretical explanation
for such interventions because of their lack of knowledge of constitutional law under
one country two systems and the Basic Law. A good number failed to cite sufficient
examples and/or events as required.

In general, candidates are advised to pay attention to recent and current events in Hong
Kong which may be relevant in answering such questions.



Question 2

This question was the most popular, being attempted by 124 out of the 128 candidates
who sat the exam. It also had the highest pass rate, at 87%.

Parts 1 and 2 were answered well by most candidates who attempted this question.

Part 1 (carrying 15 marks) asked candidates to draft a memo to Bob explaining in detail
the differences in the respective powers of the NPCSC and the HKSAR courts to
interpret the Basic Law. Many candidates rightly detailed the mechanics of Article 158
of the Basic Law, strengthening their answers by reference to (other) relevant articles
of the Basic Law and the PRC Constitution. Authorities such as Ng Ka Ling v Director
of Immigration (1999) 2 HKCFAR 4, Lau Kong Yung v Director of Immigration (1999)
2 HKCFAR 300 and Vallejos v Commissioner of Registration (2013) 16 HKCFAR 45
were often well incorporated into answers. One of the more common errors was that
candidates failed to discuss the actual mechanisms of Article 158 of the Basic Law
which are key to describing and explaining the respective powers of interpretation of
the NPCSC and the HKSAR courts. These answers tended to focus on such differences
as NPCSC interpretations being more in the character of political, legislative glosses
and not being fully reasoned, in contrast to HKSAR court interpretations as reasoned
aspects of binding court judgments; while this is important, it does not directly address
the question which specifically asked about their respective institutional powers (for
example, which articles of the Basic Law can be interpreted by which body and in what
circumstances). Nevertheless, most candidates did not commit this error and described
well the mechanisms of Article 158.

Part 2 (carrying 10 marks) asked candidates to explain to Bob, with examples, the
different mechanisms for obtaining an interpretation from the NPCSC. It was expected
that three avenues would be discussed: (i) an own-motion interpretation by the NPCSC,
(ii) a request by the Chief Executive and/or HKSAR Government for an NPCSC
interpretation, and (iii) a judicial referral by the Court of Final Appeal. A relatively
common error was merely to comment on a judicial referral by the Court of Final
Appeal - the question did not only ask about judicial referral. Another common error,
which was easily avoidable, was a failure to mention examples of each mechanism, for
example a failure to mention the Congo case when discussing judicial referral. The
question clearly asked for examples to be given and candidates who failed to do so
threw away some of the easiest marks available in the question. Nevertheless, most
candidates did not commit these errors and the question was often well answered.



Question 3

This question was relatively less popular, being attempted by 84 out of the 128
candidates who sat the exam. It also had a relatively low pass rate, at 71%.

This question was about the Sex Discrimination Ordinance and, more tangentially, the
Family Status Discrimination Ordinance. It was gratifying to ascertain that most
candidates had learnt their lesson from last year’s question on anti-discrimination
legislation, and correctly identified that Yamato, which is not a public body, was not
amenable to judicial review. Once that initial hurdle was overcome, and most
candidates correctly spotted the point, the pass rate was adequate. Most candidates
correctly identified that AA had likely been subjected to discrimination on account of
her sex and/or being pregnant. A fair number of solid candidates also spotted that as
there are currently no protections for sexual orientation in Hong Kong’s anti-
discrimination legislation, that was not an avenue AA could pursue, at least legally.
Better scripts subjected Yamato’s justifications to critical scrutiny, with most serious
attempts concluding (likely correctly) that its proffered explanations for not appointing
AA to the Post and for moving her out of her old office were spurious. The very best
candidates offered sensible, practical advice by identifying what AA most likely wanted
out of any Equal Opportunities Commission/District Court proceedings against Yamato
(i.e., appointment to the Post and/or restoration of her old office) and focusing on legal
paths that were most appropriate for obtaining those remedies.

Despite the markedly superior quality of scripts relative to last year’s answers on anti-
discrimination, there remains a persistent problem of ‘canned’ answers. Several
candidates failed because although their scripts contained a wealth of information, not
much of it was relevant or properly applied to the facts. It is important for course
providers and tutors to emphasise that a problem question requires proper application
of the law to the facts, or at least an attempt to do so. Not much credit can be given for
verbatim copying of notes in a vacuum. An erudite but general summary of anti-
discrimination legislation in Hong Kong with no conclusion is like a gymnast who
performs a strong technical routine and then fails to dismount. Weaker candidates also
evidently did not read the question in sufficient detail, as they omitted vital nuances in
the facts. It is vital that candidates take their reading time seriously and consider the
question carefully. The facts are not for flavour, but to test the candidate’s skills in
applying the law to a given fact pattern, which may contain subtle clues that require
deeper thought than a superficial first reading.

Another vital practical point that should be made is that some candidates, when writing
their answer, did not start on the first page of the answer booklet, but on the second or
third and, in some cases, well into the booklet. This is imprudent and confusing, as the
examiner would thereby risk missing the answer. Candidates should be advised to start
writing on the first page of the answer booklet to signal to the examiner that they have
attempted the question.

Most scripts were in terms of handwriting and language skills intelligible; however,
some evidenced a knowledge of the English language that is manifestly inadequate for
a practising solicitor. Evidently, candidates were not penalised for spelling, grammar,
and/or syntax errors as such, but scripts that were drafted in garbled, confused terms
suffered.



Question 4

This question was relatively popular, being attempted by 110 of the 128 candidates who
sat the exam. It also had the second highest pass rate, at 77%.

The question asked candidates to prepare a briefing note explaining two features of
constitutional judicial review, namely the scope and nature of remedies, and the
variable standard of review.

Part 1 (carrying 15 marks) was generally well answered by most candidates. Candidates
had to identify and evaluate, with examples, remedies available in constitutional
judicial review, explaining their scope/triggers of application: (i) declaration of
invalidity; (ii) remedial interpretation; (iii) temporary suspension and temporary
validity; (iv) damages. Declaration of invalidity is the traditional approach and alluded
to in the above quote in Ng Ka Ling. Candidates had to engage with this case and explain
the legal effect of invalidity. However, candidates should also identify the existence of
alternative constitutional remedies and note the considerations and possible triggers for
these alternatives. Most candidates did so.

Part 2 (carrying 10 marks) was also, as a general matter, adequately answered. Most
candidates identified what the sliding scale of review is, although a minority missed the
point of the question and instead addressed issues such as the judicial non-intervention
principle exclusively or even addressed a different issue such as the relationship
between the CFA and the NPCSC. At a minimum, candidates had to draw upon the
CFA’s statement in Fok Chun Wa and other cases to explain the variable/sliding scale
standard of review. In particular, they had to note the later elucidation of this standard
in Hysan and other cases, where the competing standards of ‘reasonable necessity’ and
‘manifestly without reasonable foundation’ had been articulated. Alongside this
explanation, the candidates are expected to explain the application of this variable
standard of review according to the legislative/executive act under challenge, from acts
that implicate ‘core values’ to those concerned with ‘socio-economic policy’. As
already noted, most candidates adequately covered these various issues.



Question 5

This question was the least popular, being attempted by 72 of the 128 candidates who
sat the exam. It also had the lowest pass rate, at 65%.

Candidates were required to advise two clients who wished to challenge the
Immigration Department’s rejection of their application for right of abode via judicial
review. The question was modelled on the Court of Final Appeal decision in Prem
Singh v Director of Immigration (2003) 6 HKCFAR 26. However it was not necessary
to be aware of this case in order to obtain a good mark and, indeed, only a minority of
candidates cited this precedent.

The question asked candidates to begin by advising on the general principles that the
Hong Kong courts have adopted in interpreting the Hong Kong Basic Law. Candidates
in general performed satisfactorily in answering this part of the question, often citing
seminal precedents such as Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR
4 and Director of Immigration v Chong Fung Yuen (2001) 4 HKCFAR 211 as authority
for general principles such as the courts’ adoption of a purposive approach toward
interpreting the Hong Kong Basic Law by reference to context and purpose, and the
courts’ constitutional jurisdiction to invalidate any Hong Kong ordinances which are
inconsistent with the Hong Kong Basic Law.

However in many cases this constituted the entirety of some candidates (often very
brief) answers which made no attempt to continue on to address the fact pattern stated
in the question, even though the question specifically required candidates to consider
how these general principles might be applied in deciding a judicial review application
based on that fact pattern. As a result these candidates did not answer enough of the
question to enable them to pass.

Those candidates who did continue on to address the judicial review issue generally did
so through a proportionality analysis. Although not the approach adopted by the Court
of Final Appeal in either Prem Singh or Fateh Mohammad v Commissioner of
Registration (2001) 4 HKCFAR 278 (which is another highly relevant precedent), this
was nonetheless an acceptable approach and many candidates were able to score good
marks by an intelligent application of proportionality analysis to the facts stated in the
question. However in a significant number of cases, this part of the answer consisted
almost entirely of reciting the different parts of the proportionality test with little or no
attempt to actually apply them to the facts stated in the question so once making it
difficult to secure a pass mark.

While there were some good answers, there does seem a tendency among many
candidates to throw everything in the same broad subject area into their answers
(ranging from the use of extrinsic materials to interpret the Hong Kong Basic Law to
the immigration reservation under the International Covenant on Civil and Political
Rights) with little or no consideration of how far these are directly relevant to the
specific question they are being asked to answer.

However good candidates did correctly distinguish between the question of the

constitutionality (or otherwise) of the S2(4)(b) Immigration Ordinance exclusion of the
periods of detention from the definition of ordinary residence for the purposes of
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qualifying for right of abode under the Hong Kong Basic Law, and the separate issue
of whether Bert and (especially) Albert’s periods of detention were so short as to call
for the application of a de minimis principle even if S2(4)(b) is constitutional.

.7620007



OLQE Examiners’ Comments 2024
Head VI1: Hong Kong Constitutional Law

Question 1

This question was the second most popular, being attempted by 132 of the 137
candidates who sat the exam. It had a pass rate of 82%.

Drawing on specific provisions in the Basic Law and Hong Kong National Security
Law, the question asked about the legal and constitutional status of the HKSAR under
the Basic Law and the Chinese Constitution and required a good understanding of
both points.

In Part 1, which was worth five marks, candidates need to explain that the relationship
between the PRC and the HKSAR is a relationship between the whole and the part,
and the HKSAR is an inalienable part of it in the sense that the HKSAR cannot be
separated or seceded from the PRC. In Part 2, which was also worth five marks,
candidates were expected to display an understanding of the meaning of the term
“local administrative region” in Article 12 of the Basic Law, usually by reference to
the different types of local administrative units listed in Articles 30-31 of the PRC
Constitution 1982. In Part 3, candidates were expected to display a thorough
understanding of the implications of the statement in Article 12 that the HKSAR shall
“come directly under the Central People’s Government”. Since this required a
thorough understanding of specific provisions in the Hong Kong Basic Law on the
powers of the Central Authorities (e.g. Articles 17(3), 18, 158, 159) it was afforded
ten marks. Finally in Part 4, which was again worth five marks, candidates were
expected to explain how the HKSAR is different from other local administrative units
in the PRC, including noting how the HKSAR enjoys a higher degree of autonomy
than even National Autonomous Areas.

Most candidates did have a general understanding of the issues needed to answer the
four parts of this question and were therefore able to pass. However in many cases it
was clear that their knowledge of Chinese constitutional law was rather general and
superficial. Nor did most candidates have a good overall understanding of the
relationship between the Basic Law and the PRC Constitution, which limited the
marks they could achieve.



Question 2

This question was the most popular, being attempted by all 137 candidates who sat
the exam. It had the second highest pass rate, at 88%.

Part 1, carrying 15 marks, asked candidates to draft a memo on the arguments for
describing Hong Kong as based on a separation of powers model and the arguments
for describing Hong Kong as an executive-led system, and that relevant legal
authority should be cited where appropriate.

This question was well answered by most candidates. Good answers cited specific
articles of the Basic Law and case law in support of both sides of the argument.

These were not marked as a checklist, but the omission of key provisions could result
in marks being deducted, e.g. where Basic Law articles guaranteeing judicial
independence were not cited. Answers were sometimes not balanced, usually with
more focus on the separation of powers and disproportionately less on an executive-
led system, without any justification for that being offered. A substantial number of
candidates characterised the executive-led system as a defunct feature of colonial
governance in Hong Kong, rather than furnishing evidence for its continued existence,
or for a plausible argument that it continues to exist in some form. Some answers
lacked any citation of specific Basic Law articles that supported the argument for a
separation of powers and/or for an executive-led system; more often the latter was
lacking, but sometimes both. A number of candidates also failed to make the final
step in tying the two parts of the question together; the best answers added a few lines
at the end which do so. The strongest answers tended to recognise that a separation of
powers model and an executive-led system are not mutually exclusive.

Part 2, carrying 10 marks, asked candidates to write a memo explaining the
limitations on the role and powers of the Chief Executive over the Legislative Council
and the Judiciary, and that relevant legal authority should be cited where appropriate.

This question was generally very well answered by most candidates. Strong answers
gave a balanced answer across both parts of the question. Various Basic Law
provisions could be cited as part of the answer to the first part of the question, such as
Articles 52 and 73, with explanation. It could also have been argued that the
Legislative Council retains the ultimate power over the existence and extent of any
legislative powers delegated to the Chief Executive. Provisions such as Articles 85
and 88 of the Basic Law could be cited in support of the second part of the question,
with explanation, in addition to an explanation of the role of constitutional judicial
review. Some candidates misread the question and commented on what powers the
Chief Executive has over the legislature and judiciary, rather than the limitations on
such powers as the question asked. A number of candidates gave a substantial answer
to limitations on the powers of the Chief Executive over the legislature, but then gave
little or no answer to the part on limitations on the powers of the Chief Executive over
the judiciary. Some candidates did not comment on judicial appointments as part of
their answer to this question and it was expected that this should receive comment.



Question 3

This question was relatively less popular, being attempted by 83 out of the 137
candidates who sat the exam. However it had the highest pass rate, at 90%.

The question is loosely based on the Government-mandated destruction of hamsters
and other rodents at a pet shop in Causeway Bay during the height of the Covid-19
public health crisis. It is a question about constitutional judicial review, although it
touches more generally upon the principle and procedure of public law in Hong Kong.

The mean standard of answers this year was very high, with many exceptional,
comprehensive, and well-written responses evidencing a high degree of familiarity
with the material and maturity of legal reasoning. An unusually high number of
scripts attracted marks of 80+ and the very best came close to earning full marks.
Credit was awarded for: (1) constitutional law analysis with reference to
encroachment on basic rights; (2) substantive assessment of amenability to judicial
review (whether constitutional or otherwise, as some stronger candidates considered
whether the Notice itself could be Wednesbury unreasonable); (3) attempts to
construe the (fictional) Ordinance in its context and the Notice; and (4) sensible and
practical consideration of remedies.

Most candidates correctly understood that this was a constitutional judicial review
questions and accordingly attempted it in a clear, structured, and reasoned manner.
Better candidates made astute and apposite preliminary observations on whether the
Notice was ex facie valid, querying whether BB was the right person to sign it. Most
candidates made a fair to excellent attempt at applying the Hysan approach. In the
main they (probably correctly) concluded — despite several valiant attempts to save
Silver from the needle — that AA was unlikely to get her cat back alive. Most
candidates correctly identified this as a serious encroachment on AA’s right to

property.

More ambitious rights-based arguments ranged from the right to life (for Silver) to the
only slightly less fanciful proposition that the right to family life should be read as
including domestic pets. Those positions might, in length of time, reveal themselves
to be prescient, but for the time being are somewhat strained. Candidates are
reminded to put their better points first, and then, if there is time and if it is relevant,
canvass alternative approaches.

Some candidates, even stronger ones, however, tended to miss or treat superficially
AA’s best point: the financial prejudice that she would suffer if Silver were destroyed
without proper financial compensation — that is, the HK$4,000 standard award being
plainly unsatisfactory and tantamount to confiscatory. Constitutional law engages
many noble principles, which are the foundations of a free and pluralistic society.
Nevertheless, a pragmatic approach is sometimes warranted in advising the client.
Candidates should not be reticent in suggesting, as they would in actual practice,
alternative remedies and solutions, which, whilst not optimal, nevertheless go some
way to righting the wrong their client has suffered.



Some candidates also failed properly to deal with the margin of appreciation point
when there were plenty of marks available for a sensible discussion of the same.
There is an argument to be made that the Notice itself is defective in that it does not
evidence any detailed reasons on the part of the Department (e.g., why no alternative
exercise in discretion was canvassed) and is presented, imperiously, as being
unappealable. BB has, to adopt the colourful language of one candidate, gone for the
“nuclear option” of destroying Silver on short notice without (apparently) evaluating
whether less irreversible solutions could be found, such as quarantine.

That said, given that the facts state that this is a public health emergency, the Notice
is, at least in its substantive outcome as regards Silver, probably lawful and the public
health implications of the Virus, as understood by the Department that has the
expertise to assess such things, a sufficient basis to warrant Silver being destroyed.
That is, of course, without prejudice to any discussion on damages/reasonable
compensation, which is probably the best AA could expect.

Finally, some candidates, ambitiously, wanted to strike down s.44 or the whole
Ordinance itself. In teaching judicial review, emphasis should be placed on
distinguishing the contents of the specific provision and/or decision that the applicant
seeks to impugn from the Ordinance in which the provision is contained or from
which the impugned decision derives.

Fortunately, there were very few instances of ‘info-dumps’ from notes, without
reference to the facts. It is unacceptable to reproduce verbatim the contents of course
notes and hope to pick up a couple of marks here and there without any attempt to
engage with the facts. Such answers attracted zero or, at best, one or two nominal
marks to the extent that the law cited was relevant to the question.

One candidate, whose answer was otherwise very strong, made a startling suggestion
in the conclusion that AA take Silver out of Hong Kong to avoid enforcement of the
Notice. It is assumed that this was an innocent mistake. However, it is important that
candidates be reminded that they can never advise a client to do something that is
unlawful in Hong Kong, even if that appears to be in the client’s best interest.



Question 4

This question was relatively popular, being attempted by 123 of the 137 candidates
who sat the exam. However, it had the lowest pass rate, at 61%.

The question asked candidates to prepare a briefing note that explains, in two parts:
(1) the purpose, scope and circumstances in which the courts will suspend a
declaration of unconstitutionality, or otherwise order a declaration of temporary
validity (worth 15 marks); and (2) the purpose, scope and circumstances in which the
courts will adopt a remedial interpretation of legislation (worth 10 marks).

In Part 1, candidates needed to identify and evaluate, with examples, the use of the
suspended declaration and temporary validity order. Their purpose should be
identified as being to uphold the rule of law and to avoid a legal lacuna. Other
purposes include to provide the legislature with the opportunity to address a legal
issue on a more comprehensive basis than the court could order. However, candidates
should also have acknowledged that these are extraordinary orders and not the norm,
given the requirement that the court must uphold the Basic Law in the event of any
inconsistencies. Candidates should then have delved into some of the caselaw that
address this tension, such as on covert surveillance, transgender recognition, or same-
sex civil unions.

While there were many satisfactory answers to this question, there were also a
sizeable number of failures largely due to candidates writing answers on irrelevant
topics, such as the scope of constitutional jurisdiction.

In Part 2, candidates needed to explain the purpose, scope and use of remedial
interpretations, with concrete examples. A remedial interpretation is a means to
preserve the validity of the offending statutory provision while also giving effect to
constitutionally protected rights. Candidates might have in this regard differentiated
between the interpretive techniques of reading down, reading in and striking out
language in legislation — with examples from the case law. Candidates needed to also
consider the scope of remedial interpretation and the circumstances where it is not
possible to adopt such an interpretation. In doing so, candidates needed to discuss
cases where a remedial interpretation has been applied.

While there were many satisfactory answers in which candidates generally provided
relevant answers, there were also a significant number of failures due to candidates
lacking examples/application.



Question 5

This question was the least popular, being attempted by 67 of the 137 candidates who
sat the exam. It also had the second lowest pass rate, at 75%.

The question was intended to cover interpretation and amendment of the Basic Law
and posited a proposal to restrict voting rights to Chinese citizens. Candidates were
asked to advise on the interpretation and possible amendment of art 26 of the Basic
Law (which guarantees voting rights to an extent) in order to implement such a
restriction. Specifically they were asked to cover:

(a) the proper interpretation of art 26;
(b) the power of the NPCSC to interpret art 26; and
(c) how to go about amending art 26 if thought necessary.

The question was marked leniently. This is because a day-one solicitor would
probably not be asked to deal on his or her own with a highly specialised field like
constitutional interpretation and amendment.

Most candidates were able to set out the general principles of constitutional
interpretation and amendment, and the pass rate was acceptable. However, many of
the answers were very general and did not focus on the particular question. The
examiner got the distinct impression that some candidates were copying from pre-
prepared answers (which they were entitled to bring into the examination room, this
being an open-book exam) without applying their minds or adapting their answers to
the question posed.

Such candidates were generally awarded bare passes or slightly higher. Few
candidates achieved high marks for superior answers. This is a pity because, given
the marking system, higher marks on a question the candidate knows well can
compensate for lower marks on other questions.

Some candidates were obviously unfamiliar even with the basic principles, and
unfortunately had to be failed.

Reflecting on the answers as a whole, the examiner would say that the overall
performance of candidates was adequate, but not much better.



OLQE Examiners’ Comments 2025
Head VI: Hong Kong Constitutional Law

Question 1

This question was the second most popular, being attempted by 160 of the 166
candidates who sat the exam. It had a pass rate of 73%. Drawing on provisions in the
Basic Law, it asked candidates to discuss issues relating to the mechanism for the
application of national laws.

In Part 1, which was worth 10 marks, candidates were expected to explain the
significance of this mechanism to the HKSAR’s high degree of autonomy by
reference to the default rule under Article 18(2) that PRC national laws do not
generally apply in the HSKAR as well as other relevant provisions in the Basic Law
such as Articles 5 and 8. Answers were expected to correctly identify the limited
categories of national laws that are applicable under Article 18(3) as well as the two
different methods of application listed in Article 18(2).

In Part 2, which was worth 15 marks, candidates were expected to explain how this
mechanism defines the HKSAR’s constitutional status and its constitutional
relationship with the central authorities of the People’s Republic of China by
particular reference to how the power to add or delete laws from Annex III resides
exclusively with the National People’s Congress Standing Committee (NPCSC).
Candidates were expected to not only cite specific examples of national laws listed in
Annex III but also analyse what the substance of these laws says about sovereignty.
Excellent answers made reference to relevant case law and used this to explain the
constitutional relationship between the central authorities of the PRC and the
HKSAR.

While there were some excellent answers, many others did not seem to understand
and follow the requirements of the question. Most displayed insufficient or only very
general understanding of the relevant Basic Law provisions. A few simply didn’t
understand the question or seemed to have resorted to trying to answer the question by
guesswork.



Question 2

This question was the most popular, being attempted by 162 of the 166 candidates
who sat the exam. It also had the highest pass rate, at 80%.

In Part 1, which was worth 15 marks, candidates were required to draft an email to Mr
Stellios explaining the legal and constitutional relationship between the Court of Final
Appeal (CFA) and the NPCSC. Answers were required to address Mr Stellios’s claim
that the NPCSC can overturn any judgment of the CFA, and to incorporate relevant
legal sources.

This part of the question was generally well-answered, though some candidates
should have put more emphasis on the content and operation of Article 158 of the
Basic Law which is a key provision governing the legal and constitutional relationship
between the CFA and the NPCSC. Insufficient focus on Article 158 was the most
common defect in answering this part of the question. Some answers did not make
any mention of Article 158 whatsoever, which is a fatal omission in defining the
relationship between the two bodies. Answers which explained and/or expanded on
the content and operation of Article 158, rather than simply copying from it verbatim,
generally scored more highly. Some answers failed to address Mr Stellios’s claim
that the NPCSC can overturn any judgment of the CFA, despite it being expressly
required by the question, which would clearly cause marks to be lost.

In Part 2, which was worth 10 marks, candidates were required to draft an email to
Mrs Alexopoulou explaining the legal and constitutional basis of judicial
independence in Hong Kong, including an explanation of how judges are appointed,
and to incorporate relevant legal sources.

This part of the question was also generally well-answered. Some answers cited few,
if any, Basic Law articles which was clearly required by the question. Citation of a
single article, e.g. Article 85, was inadequate as the question directly engages multiple
Basic Law articles. Some answers failed to include an explanation of how judges are
appointed, despite this being expressly required by the question, which would clearly
cause marks to be lost. A smaller number of answers mixed up Basic Law articles,
wrongly attributing the content of one article to another (e.g. mixing up Articles 85
and 88). The most common defects that occurred in answers to Part 2 of the question
were therefore easily avoidable.

With regard to both parts of the question, answers that adopted a bullet point approach
generally scored less highly than those which were written in paragraphs. After all,
the question did require candidates to draft emails to members of a visiting delegation,
so a bullet point approach was inappropriate.



Question 3

This question was the least popular, being attempted by 48 out of the 166 candidates
who sat the exam. It also had the lowest pass rate, at 56%.

The standard of this year’s exam was disappointing compared to previous years. The
question was one on judicial review, which allowed for a degree of creativity on the
part of the candidates. Credit was given for responses that engaged with the
substantive issues and developed a sensible analysis and proposed tenable solutions.

The relevant right engaged was that of freedom of religion and conscience, which
most candidates correctly identified. Many candidates, however, could not progress
much further than that, failing to develop even a basic procedural or technical
framework to explain what the core of CC’s grievance was and how this could be
addressed, if at all.

Disappointingly, and despite repeated warnings in previous examiners’ reports,
weaker candidates continued to rely almost entirely on a verbatim transcription of
course notes. These ‘info dumps’ garnered no or very few marks. Candidates should
be made aware of that fact: unless their other answers are all very much above
average, they run the risk of failing the whole paper. One may query whether a strict
policy of awarding zero marks for copying from notes should be adopted and clearly
communicated to candidates.

Of the candidates who passed, most correctly identified the underlying principles and
process of judicial review, including the remedies that a Court might grant in the
event the application were granted. In the interests of clarity, candidates would be
well advised to make clear from the outset what exactly they propose be impugned by
way of judicial review. It is one thing to challenge the School’s ad hoc decision to
reject CC’s request not to attend the Assemblies; it is, however, altogether another to
strike down the Ordinance, or any part of it, on the grounds that it is unconstitutional,
as some more ambitious scripts appeared to suggest.

Regrettably, some candidates thought that this was an anti-discrimination question
and invoked the jurisdiction of the EOC. The EOC does not, however, have
jurisdiction over complaints of alleged religious discrimination. Accordingly, such
answers invariably fell below the pass threshold because they did not contain
sufficient relevant material.

A substantial minority of candidates drafted well thought-out, technically solid, and
practical answers. What distinguished the better scripts was, as is often the case, a
willingness to engage with the facts and to think, as one would have to do in practice,
in a critical and methodical manner. On the positive side, a few scripts were
outstanding, attracting marks of 80+.

There are a number of salutary lessons for future and returning candidates (and their
instructors) from this question. First, candidates should read the question carefully
and understand what it is that the hypothetical client wants. A number of candidates
seemed to have stopped reading at the first paragraph, and just assumed that they



could start writing about freedom of religion and conscience without explaining how
this related to the remedies sought by CC. Second, and perhaps unlike other papers
where there might be a ‘one point, one mark’ approach to assessment, in
constitutional law credit will be given for the proper (or at least arguable) application
of concepts. Candidates should not ‘fish’ for marks by regurgitating notes but would
instead be better served by a sustained engagement with the facts.

Question 4

This question was relatively popular, being attempted by 156 of the 166 candidates
who sat the exam. However, it had the second lowest pass rate, at 64%.

Part 1, which was worth 15 marks, was generally competently answered, though the
quality of analysis varied significantly. Candidates were required to analyse Article
158 of the Basic Law, explaining the circumstances in which the Court of Final
Appeal is obliged to refer a question of interpretation to the NPCSC. At a minimum,
candidates had to distinguish between provisions that fall within the HKSAR’s
autonomous competence and those concerning ‘affairs which are the responsibility of
the Central People’s Government’ or ‘the relationship between the Central Authorities
and the Region’, and to explain the “necessity for final judgment” requirement.

Stronger candidates accurately explained that HKSAR courts retain interpretive
authority over provisions relating to autonomy, but that mandatory referral is
triggered where (1) the provision concerns CPG affairs or the Central-Regional
relationship, and (i1) interpretation of that provision is essential to the resolution of the
case. Most candidates correctly identified Ng Ka Ling as the foundational authority
on the referral mechanism and the limits of judicial autonomy.

In applying these principles to the Professional Qualification Recognition Ordinance
scenario, better answers moved beyond abstract description and engaged directly with
the characterisation problem: whether the Ordinance genuinely implicates the
Central-Regional relationship or remains a matter of internal governance.

Arguments in favour of referral were generally well articulated where candidates
reasoned that the Ordinance affects cross-boundary professional mobility and
economic integration, thereby engaging the relationship between the Central
Authorities and the Region. Stronger answers emphasised that classification of the
Ordinance’s subject matter was outcome-determinative, and that interpretation of the
relevant Basic Law provisions could therefore be essential to the final judgment.

Arguments against referral were persuasive where candidates framed the Ordinance as
a legitimate exercise of the HKSAR’s high degree of autonomy over professional
regulation and labour markets. Better candidates grounded this position in the
constitutional allocation of legislative and judicial powers and stressed that not every
cross-boundary effect elevates a matter into one of “relationship” within Article 158.
Weaker answers, however, tended to assert autonomy in a conclusory manner without
engaging with the referral criteria or the necessity requirement.



Part 2, which was worth 10 marks, was generally answered adequately, though quite a
large number of the scripts were overly descriptive. Candidates were required to
explain how the HKSAR courts would interpret the Basic Law if no NPCSC referral
were required, rather than merely listing interpretive doctrines.

Most candidates correctly identified the purposive approach, the need to interpret the
Basic Law in light of ‘one country, two systems’, and the principle of liberal and
generous interpretation, particularly in relation to rights-protecting provisions.

Higher-quality answers applied these interpretive principles to assess the
constitutionality of the Ordinance, including consideration of equality before the law
and other relevant rights provisions where appropriate. Weaker answers merely
recited interpretive principles without explaining their practical application to the
facts.

Question 5

This question was the second least popular, being attempted by 123 of the 166
candidates who sat the exam. However it had the second highest pass rate, at 76%.

This was a straightforward question on judicial review of administrative action. It set
out a somewhat lengthy fact pattern about a statutory tribunal’s refusal to exercise its
discretion to renew a licence to operate a travel agency. Candidates were asked
whether on the facts there were any possible grounds for judicial review, and what
remedies might be available. In order to do so, candidates had first to sort out the
relevant facts from the irrelevant, something any solicitor needs to be able to do.
Most of the candidates were able to do so, to their credit.

Having spotted the relevant facts giving rise to issues such as possible bias, failure to
follow prescribed procedure and inadequate reasons, candidates’ answers differed
widely. At the top end there were candidates who clearly understood and explained
the administrative law approach to such issues. At the bottom end were candidates
who mistakenly strayed into human rights as guaranteed by various constitutional
instruments and statutes. Some of these weaker candidates proceeded on the basis
that the travel agency had a ‘right’ to a licence that had been violated in contravention
of the Bill of Rights.

With regard to remedies, all that was required was to refer to the well-known
remedies set out in the High Court Ordinance and Rules, such as certioriari and
mandamus. Good candidates were able to specify which remedies might be
appropriate in this case, but surprisingly, only a few of the best candidates were able
to specify that an order of certioriari to quash the tribunal’s decision would normally
be coupled with remitter to the tribunal for fresh consideration by a different decision-
maker. Weaker candidates strayed into discussion of remedial interpretation and
suspension of declaration of invalidity, which are only relevant on judicial review of
the constitutionality of legislation as to which no issue arose in the question.

On the whole candidates’ performance was adequate to good; better on the grounds
for judicial review, and rather weaker on remedies. It was pleasing to be able to
award passing marks to most candidates.
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2023 Overseas Lawyers Qualification Examination

Head VI: Hong Kong Constitutional Law

Question 1 (25 marks)

Your firm’s client is a foreign lawyer who is considering setting up an office in Hong
Kong and, as part of his due diligence, is seeking more information on the status of the
Hong Kong Special Administrative Region (the “HKSAR™) within the People’s
Republic of China (the “PRC”). His attention has been drawn to the following remarks
by Deng Xiaoping which have been cited in explaining the role of the Central

Authorities under one country, two systems:

‘Don’t think that all of Hong Kong’s affairs will be managed by Hong Kong with the
central government sitting by idly, and everything will be just fine. This is not
acceptable. This type of attitude is not practical. The central government indeed will
not meddle in the SAR’s specific affairs; it will not need to meddle. However, what if
something occurs within the SAR, which threatens the nation’s basic interests? Can you
say that such a situation could not arise? At that time, shouldn’t Beijing concern itself
with the matter? Can you say that no events will arise in Hong Kong, which may be
harmful to Hong Kong’s own basic interests? Can you imagine that there will be no
obstructions or destructive forces in Hong Kong? I see no grounds for such self-
consolation. If the central government abdicates all power over Hong Kong, then chaos
may ensue, damaging Hong Kong'’s interests. Therefore, preserving certain powers for
the central government is beneficial, not harmful, to Hong Kong. For instance, after
1997 if someone in Hong Kong condemns the Communist Party and condemns China,
we will still allow him to speak, but if the words become actions and he wants to turn
Hong Kong into a ‘democracy’ and set up a base to oppose the mainland, what then?

If we cannot intervene at that time, it would not be acceptable. Intervention would first

(See over the page for a continuation of Question 1)



be by Hong Kong administrative organs, it is not at all certain that mainland troops
stationed in Hong Kong would take any action. If there is disturbance or great turmoil,
only then will the forces stationed in Hong Kong act, but in such circumstances they

must always be able to intervene!’

(Deng Xiaoping, “Speech at a Meeting with the Members of the Committee for Drafting
the Basic Law of the HKSAR”, April 1987.)

Questions:

Draft a memo for your supervising partner’s approval to advise the client on the

following issues:

(1) The circumstances under which the Central Authorities are allowed to
intervene in the HKSAR’s affairs, with reference to specific provisions in
both the Basic Law of the HKSAR and the Law on Safeguarding National
Security in the HKSAR.

(15 marks)

(2) The constitutional basis under which the Central Authorities exercise
authority over the HKSAR, with reference to specific examples of events
since the establishment of the HKSAR.

(10 marks)




Question 2 (25 marks)

You are a newly qualified solicitor in Hong Kong who is seconded to the legal
department of the Shanghai headquarters of Zhang Global Aerospace Operations
(“Zhang”), a multinational company specialising in the leasing and operation of
commercial aircraft. Zhang has been attempting to launch a new airline based in Hong
Kong and has been unsuccessful in obtaining the necessary air transport licences from
the Department of Aviation of the Hong Kong Special Administrative Region (the
“Department”) to operate a new airline. Your supervisor in Zhang’s legal department,
Bob, suspects that the Department has misinterpreted the statutory requirements for the
issuance of new air transport licences and sends you an email, part of which is extracted

below:

‘The Department of Aviation has clearly got this wrong. I found Article 128 of the Basic
Law which states that “The Government of the Hong Kong Special Administrative
Region shall provide conditions and take measures for the maintenance of the status of
Hong Kong as a centre of international and regional aviation.” We are launching a
new airline in Hong Kong which will be very competitive and the Department’s decision
to refuse our air transport licences must be unconstitutional under Article 128 of the

Basic Law.

The Department’s attitude has been terrible. I think they just don’t want us to enter the
Hong Kong market and that’s the end of it. We should take them to the courts in Hong
Kong and appeal all the way. Drag them through the whole system. How do we escalate
this case to the attention of the Standing Committee of the National People’s Congress?

Surely they would put the Department back in its place and apply the law correctly.’

(See over the page for a continuation of Question 2)



Questions:

(1) Draft a memo to Bob explaining in detail the differences between the
respective powers of the Standing Committee of the National People’s
Congress (the “NPCSC”) and the courts of the Hong Kong Special
Administrative Region to interpret the Basic Law.

(15 marks)

(2) Explain to Bob, with examples, the different mechanisms for obtaining an
interpretation of the Basic Law from the NPCSC.
(10 marks)

(Note: Specific knowledge of Article 128 of the Basic Law is neither expected nor

required in answer to either question (1) or question (2).)




Question 3 (25 marks)

Yamato Corporation (“Yamato™) is a company incorporated in Japan with a dual listing
on the Tokyo and Hong Kong Stock Exchanges. It carries on its business in Hong Kong
through a local branch (the “Branch Office™). As part of a broader development in its
Greater China business, Yamato decided to set up a new regional strategic planning unit
in the Branch Office. It then went about interviewing a number of current employees of
the Branch Office with a view to identifying a suitable candidate to head that new

business division (the “Post™).

One of the candidates, Audrey Au (“Audrey”), had an outstanding record in
employment and had recently married. During her internal interview, Audrey was asked
whether she intended to have children. Audrey replied that she was pregnant and hoped
to have a large family. Shortly thereafter, she was notified that she had not been selected
for the Post, and that this had been assigned to a man, Balthazar Bai (“Balthazar), who
was (and remains) unmarried and whose performance record in employment was not as
strong as Audrey’s. When Audrey’s line manager notified her of his decision not to
appoint her to the Post, he emphasised that Yamato was grateful for all her hard work,
but that the Post would involve long hours and a high degree of mental stress, and that
it would perhaps be best for her to spend more time with her family. He also spoke in a
disapproving tone about the fact that Audrey had married another woman. Finally, he
emphasised that the Post would require travel to areas in the East Asia region with very

challenging working conditions, including a high risk of tropical disease.

(See over the page for a continuation of Question 3)



Shortly after being notified that she had not been given the Post, Audrey went on
maternity leave. When she returned from maternity leave, she found that the spacious
corner office with a sea view that had previously been hers had been permanently re-
assigned to Balthazar and that she had instead been allocated an interior, window-less
office on another floor. When Audrey inquired as to why her office had been changed,
she was informed by her line manager that as she had written him an e-mail stating that
she intended to breastfeed in the office, this would be ‘upsetting’ to other employees

and accordingly she had to be moved to a more ‘discreet’ location.

Audrey was dissatisfied both with being turned down from the Post and losing her old
office. She accordingly decided to instruct a firm of solicitors to ascertain whether she

has any remedies available to her to address those two complaints.

You are a newly qualified associate at the boutique litigation firm, Dobermann &
Rottweiler and have been asked by your principal to prepare a memorandum of advice

on Audrey’s legal position.

Question:

Draft, for your supervising partner’s approval, a memorandum of advice in the
matter of Audrey being denied the Post and being moved to a different office, and
outlining any remedies that may be available to her. You should support your
analysis by referring to any applicable statutory provisions and/or case law on
point.

(25 marks)




Question 4 (25 marks)

In Ng Ka Ling & Others v. Director of Immigration, (1999) 2 HKCFAR 4, 25GI, the
Court of Final Appeal (“CFA”) defined the jurisdiction of the courts over legislative
and executive branches of the government of the Hong Kong Special Administrative

Region (“HKSAR”) in the following terms:

“They [the courts] undoubtedly have the jurisdiction to examine whether legislation
enacted by the legislature of the Region or acts of the executive authorities of the Region
are consistent with the Basic Law and, if found to be inconsistent, to hold them to be
invalid. The exercise of this jurisdiction is a matter of obligation, not of discretion so
that if inconsistency is established, the courts are bound to hold that a law or executive

act is invalid at least to the extent of the inconsistency.”

In Fok Chun Wa v Hospital Authority (2012) 15 HKCFAR 409, the CFA articulated a

variable standard of review:

“The proposition that the courts will allow more leeway when socio-economic policies
are involved, does not lead to the consequence that they will not be vigilant when it is
appropriate to do so or that the authorities have some sort of carte blanche. After all,
the courts have the ultimate responsibility of determining whether acts are
constitutional or lawful. It would be appropriate for the courts to intervene (indeed they
would be duty-bound to do so) where, even in the area of socio-economic or other
government policies, there has been any disregard for core-values. This requires a little
elaboration. Where, for example, the reason for unequal treatment strikes at the heart
of core-values relating to personal or human characteristics (such as race, colour,
gender, sexual orientation, religion, politics, or social origin), the courts would

extremely rarely (if at all) find this acceptable. These characteristics involve the respect

(See over the page for a continuation of Question 4)



and dignity that society accords to a human being. They are fundamental societal
values. On the other hand, where other characteristics or status which do not relate to
such notions or values are involved, and here I would include residence status, the
courts will hesitate much more before interfering, in other words, more leeway is given

to the executive, legislature or other authorities.”

Questions:

You are a newly qualified solicitor in a law firm in Hong Kong which is organising in-
house training on the practice of constitutional judicial review. You have been asked to
prepare a briefing for those who will attend on this topic. Based on the
abovementioned CFA cases as well as other relevant case law, and with reference

to specific provisions in the Basic Law:

(1)  Explain the remedies which may be granted by the court in the event that
legislation is found to be inconsistent with the Basic Law, with reference to
examples for each type of remedy.

(15 marks)

(2) Explain the variable standard of review with reference to examples, and the
extent to which it may affect a client’s ability to obtain a remedy by way of
constitutional judicial review.

(10 marks)




Question 5 (25 marks)

Albert and Bert are foreign nationals who have been living and working in Hong Kong
continuously since June 2016. Both own properties in Happy Valley, Hong Kong. In
June 2022, Albert and Bert were arrested and charged with assault following a drunken
brawl in a nightclub. Albert and Bert were initially denied bail during their first court
appearance, after they drunkenly shouted at the magistrate in the courtroom. However,
after being detained overnight, Albert and Bert both apologised when the court hearing
resumed the next morning and were released on bail. Albert was subsequently found
not guilty of all charges while Bert was convicted of assault and served a two-week

prison sentence in December 2022.

In July 2023, Albert and Bert applied to the Immigration Department for right of abode
in Hong Kong by reference to Article 24(2)(4) of the Hong Kong Basic Law which
states that the permanent residents of the Hong Kong Special Administrative Region

shall include:

“Persons not of Chinese nationality who have entered Hong Kong with valid travel
documents, have ordinarily resided in Hong Kong for a continuous period of not less
than seven years and have taken Hong Kong as their place of permanent residence

3

before or after the establishment of the Hong Kong Special Administrative Region,’

However, the Immigration Department rejected Albert and Bert’s applications for right
of abode in Hong Kong by reference to Section 2(4)(b) of the Immigration Ordinance
(Cap. 115) which states that a person shall not be treated as ordinarily resident in Hong

Kong:

“during any period, whether before or after the commencement of this Ordinance, of

imprisonment or detention pursuant to the sentence or order of any court.”

(See over the page for a continuation of Question 5)



Albert and Bert wish to challenge the Immigration Department’s rejection of their

application for right of abode via judicial review and approach you for advice.

Question:

By reference to relevant case law(s), advise Albert and Bert on their likely
prospects of success, by reference to both the general principles that the Hong
Kong courts have adopted in interpreting the Hong Kong Basic Law, and also by
reference to how these principles may apply in deciding their proposed judicial

review application.

(Note: You are neither expected nor required to advise on the procedural steps
required to lodge such an application for judicial review.)

(25 marks)

END OF TEST PAPER
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2024 Overseas Lawyers Qualification Examination

Head VI: Hong Kong Constitutional Law

Question 1 (25 marks)

Article 2 of the Law of the People’s Republic of China on Safeguarding National
Security in the Hong Kong Special Administrative Region, adopted by the Standing
Committee of the National People’s Congress of the People’s Republic of China
(“PRC”) on 30 June 2020 reads as follows:

“The provisions in Articles 1 and 12 of the Basic Law of the Hong Kong Special
Administrative Region on the legal status of the Hong Kong Special
Administrative Region are the fundamental provisions in the Basic Law. No
institution, organisation or individual in the Region shall contravene these

provisions in exercising their rights and freedoms.”

This Article treats Articles 1 and 12 of the Basic Law of the Hong Kong Special
Administrative Region (“BL”) as “the fundamental provisions” that together define the
legal status of the Hong Kong Special Administrative Region (“HKSAR”) within the
PRC, as follows:

“Article 1 The Hong Kong Special Administrative Region is an inalienable part
of the People’s Republic of China.

Article 12 The Hong Kong Special Administrative Region shall be a local
administrative region of the People’s Republic of China, which shall enjoy a
high degree of autonomy and come directly under the Central People’s

Government.”’

(See over the page for a continuation of Question 1)



Questions:

You are a newly qualified solicitor in private practice. Your firm’s client is a foreign

businessman considering investing in both Hong Kong and other parts of China who,

having read the above provisions, seeks your firm’s advice on a number of related

points. Draft a memo for your supervising partner’s approval answering the

following questions raised by your client:

ey

@

3)

Q)

Based on the above provisions, what is the constitutional relationship
between the PRC and the HKSAR?
(5 marks)

What is the meaning of the term “local administrative region” in Article 12
of the BL in the context of the Chinese constitutional framework?

(5 marks)

What are the implications of providing that the HKSAR shall “come
directly under the Central People’s Government” in Article 12 of the BL?
(10 marks)

How is the HKSAR different from other local administrative units within
the PRC such as provinces, cities directly under the central government,
and national autonomous regions?

(5 marks)

(See the next page for a continuation of Question 1)




In answering the fourth of the above questions, candidates may wish to make reference

to Articles 30-31 of PRC Constitution 1982 which state as follows:

“Article 30 The administrative areas of the People’s Republic of China shall be

delineated as follows:

(1) The country consists of provinces, autonomous regions and cities directly

under central government jurisdiction,;

Article 31 The state may establish special administrative regions when
necessary. The systems instituted in special administrative regions shall, in light
of specific circumstances, be prescribed by laws enacted by the National

People’s Congress.”



Question 2 (25 marks)

You have been approached by Fayke News Ltd. (“Fayke News”), an outlet specialising
in political journalism in Hong Kong and the Greater Bay Area. The Fayke News team
is making a documentary about the political structure in Hong Kong. In the course of
their research and editorial discussions, their staff are unable to agree on whether Hong
Kong 1s based on a “separation of powers” model or is instead an “executive-led

system”.

Question:

(1)  Draft a memo for your supervising partner on the arguments for describing
Hong Kong as based on a separation of powers model and the arguments
for describing Hong Kong as an executive-led system. Cite relevant legal
authority where appropriate.

(15 marks)

The Fayke News documentary is broadcast on television. In the documentary, one of its
Jjournalists claims that “the Chief Executive has control over all public bodies and public
officials in Hong Kong” and that “the Legislative Council and the Judiciary are
subordinate and accountable to the Chief Executive”. The Chief Executive’s Office
objects to the accuracy of the claims made in the Fayke News’ documentary, and the
Fayke News executive team has become worried that the documentary contains factual
inaccuracies about the role and powers of the Chief Executive. They are considering
publishing a statement correcting any inaccurate statements which were made in the
documentary, and approach you for an explanation of the limitations on the powers of
the Chief Executive. In particular, they seek clarity on the limitations on the role and

powers of the Chief Executive over the Legislative Council and the Judiciary.

(See the next page for a continuation of Question 2)




Question:

(2) Write a memo to Fayke News explaining the limitations on the role and
powers of the Chief Executive over the Legislative Council and the
Judiciary. Cite relevant legal authority where appropriate.

(10 marks)



Question 3 (25 marks)

A new pandemic, dubbed “KIT-10” (the “Virus™), has caused a severe health crisis in
Hong Kong, with hundreds dying as a result of complications after contracting the
Virus. The scientific consensus is that the Virus is primarily transmitted by felines.
Accordingly, the Legislative Council has enacted the Prevention of Disease (Emergency
Powers) Ordinance of 2025 (the “Ordinance”). Section 44 of the Ordinance relevantly

provides as follows:

“If the Director is satisfied that an animal present in Hong Kong is or is likely
fo be infected with [the Virus], or is at the risk of infection, he may take such
measures as he shall in his discretion determine are necessary in the interests of

public health, including ordering in writing that such animal:

(a)  be seized and impounded by the Department;

(b)  be destroyed; or

(¢)  be quarantined in a secure facility,

in each case on such terms as he thinks fit [...]”

(See the next page for a continuation of Question 3)




Insofar as is relevant, section 2 of the Ordinance provides that for the purposes of the

Ordinance:

“Animal means any non-human animal, including domestic animals and

livestock [...]
Department means the Agriculture Fisheries and Conservation Department |...]

Director means the Director of the Department”

Anjelica Anderson (“AA”) is a cat fancier. She owns an award-winning white British
Shorthair cat, called “Silver”. Silver cost AA HK$50,000 to purchase and another
HK$50,000 to rear and train. Silver has won HK$400,000 in prize money to date and
could reasonably be expected to earn even more over the course of its lifetime at feline
beauty contests. On 4 January 2025, AA received a notice (the “Notice”) from Balthazar
Bau (“BB”), who is the Deputy Director of the Department, which relevantly stated as

follows:

“1. The Director has determined that Silver is likely to have come into contact with

the Virus by reason of frequently attending cat beauty competitions.

2. The Director has therefore ordered that AA surrender Silver to the Department
to be destroyed [i.e., euthanised] within 7 days of the date of the Notice, with a
standard compensation sum of HK$4,000 payable by the Government to AA
within 28 days thereafter.

3. No further reasons were given, and the Director’s decision in the Notice was

stated to be “final’.”

(See over the page for a continuation of Question 3)



The Ordinance does not provide for any mechanism to appeal the Notice. AA was
outraged and immediately sought legal advice. Silver is vital to her emotional well-
being - indeed, she thinks of it as her child. Her psychiatrist has confirmed by way of a
written opinion that she would likely suffer severe mental anguish if the cat were

euthanised.

Question:

You are a first-year associate at the boutique litigation firm Dobermann &
Rottweiler. Your supervising partner has asked you to draft a short internal
memorandum to enable him to advise AA on whether the Notice issued by BB was
lawful and, if so, whether there is any scope to challenge section 44 of the

Ordinance and/or the Notice.

You should assume that the Ordinance was duly enacted and that the only
provisions of the Ordinance that are relevant to your analysis have been

reproduced above.

(25 marks)




Question 4 (25 marks)

In Koo Sze Yiu & Anor v Chief Executive of the HKSAR [2006] 3 HKLRD 455 (CFA),
Bokhary PJ articulated the legal foundation for the suspension of a declaration of
unconstitutionality and an order of temporary validity as follows: “... The rule of law
involves meeting the needs of law and order. It involves providing a legal system able to
function effectively. In order to meet those needs and preserve that ability, it must be
recognized that exceptional circumstances may call for exceptional judicial measures.
Temporary validity or suspension are examples of what courts have seen as such

measures.”’

In HKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574 (CFA), Sir Anthony Mason NPJ

<

explained the remedial interpretation principle: “... They are directed to the situation
which arises when a statute on its true interpretation, derogates from an entrenched or
statutory human right or fundamental freedom. They authorize or, more accurately,
require the courts, in such a situation, to give the statutory provision an interpretation
that is consistent with the protected rights, even an interpretation that is strained in the

sense that it was not an interpretation which the statute was capable of bearing as a

matter of ordinary common law interpretation.”

Questions:

You are a newly qualified solicitor in a law firm in Hong Kong which is organising
in-house training on the practice of constitutional judicial review. You have been
asked to draft a briefing for those who will attend on this topic. Based on the
abovementioned CFA cases as well as other relevant case law, and with reference

to specific provisions in the Basic Law:

(See over the page for a continuation of Question 4)



)

2)

Explain the purpose, scope and circumstances in which the courts will
suspend a declaration of unconstitutionality, or otherwise order a
declaration of temporary validity.

(15 marks)

Explain the purpose, scope and circumstances in which the courts will adopt
a remedial interpretation of legislation.

(10 marks)
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Question 5 (25 marks)

The HKSAR government has decided that as a matter of policy only Chinese citizens
who are permanent residents should be allowed to vote (“policy objective”). Extensive
research has been conducted and it has been concluded that such a citizenship
qualification would be consistent with international practice; further there would be no
conflict with the International Covenant on Civil and Political Rights (“ICCPR”),
Article 25 of which guarantees the right to vote only to citizens. However, there is some

concern about Article 26 of the Basic Law (“BL 26”) which currently provides:

“Permanent residents of the Hong Kong Special Administrative Region shall have

the right to vote and the right to stand for election in accordance with law.”
The government is conducting extensive public consultation, and has asked the Law

Society of Hong Kong and the Hong Kong Bar Association for their views as to how to

go about changing the law so as to implement the policy objective.

Question:

You are a newly qualified solicitor in a leading local law firm. Your supervising

partner is a member of the Law Society’s Constitutional Affairs Committee, which

is currently considering the government’s request for views. You are asked to

prepare a draft briefing note for his use.

The 3 issues which you are asked to address in your briefing note, are:

1. Do the closing words of BL 26 (‘in accordance with law’) mean that the
policy objective could be achieved simply by changing the relevant local

Ordinances concerning electoral matters?

(See over the page for a continuation of Question 5)
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If the government concludes that there is doubt as to whether the policy
objective could be achieved simply by amending local Ordinances, could BL
26 be interpreted by the Standing Committee of the National People’s

Congress so as to achieve the policy objective?

If an amendment to BL 26 is thought to be necessary or desirable to achieve

the policy objective, how could this be done?

(25 marks)

END OF TEST PAPER
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2025 Overseas Lawyers Qualification Examination

Head VI: Hong Kong Constitutional Law
Question 1 (25 marks)

Your firm’s client is a foreign lawyer who is considering setting up an office in Hong
Kong and, as pai‘t of his due diligence, is seeking more information on the application
of national laws of the People’s Republic of China (“PRC”) in the Hong Kong Special
Administrative Region (“HKSAR”). His attention has been drawn to vArticle 18(2) - (3)

of the Basic Law which states as follows:

“Article 18 (2) National laws shall not be applied in the Hong Kong Special

- Administrative Region except for those listed in Annex Il to this Law. The laws
listed therein shall be applied locally by way of promulgation or legislation by
the Region. |

Article 18 (3) The Standing Committee of the National People’s Congress may
add to or deleteﬁom the list of laws in Annex III after consulting its Committee
for the Basic Law of the Hong Kong Special Administrative Region and the
government of the Region. Laws listed in Annex IlI to this Law shall be confined
to those relating to defence and foreign affairs as well as other matters outside

the limits of the autonomy of the Region as specified by this Law.”
Questions:

You are a newly qualified solicitor in private practice. Draft a memorandum for
your supervising partner’s approval which, with reference to. (i) the criteria for
application of national laws stated in the above provisions; (ii) the mechanism for
application of national laws stated in the above provisions; and (iii) the specific

laws listed in Annex III (attached), explains:

(See over the page for a continuation of Question 1 )
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(1) How is this mechanism fundamental to establishing and maintaining the
HKSAR’s high degree of antonomy?
- (10 marks)

(2) How does this mechanism define the HKSAR’s constitutional status and its
constitutional relationship with the central authorities of the PRC?

(15 marks)
Your memorandum is expected to cite relevant legal authorities, includihg both national

laws of the PRC and local laws of HKSAR, cases, interpretations by the Standing

Committee of the National People’s Congress and other_ relevant examples. |

(See the next page for a continuation of Question 1 )'
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List of National Laws in Annex III of the Basic Law

10.

11.

12.

13.
14.

Resolution on the Capital, Calendar, National Anthem and National Flag of the
People’s Republic of China

Resolution on the National Day of the People’s Republic of China

Declaration of the Government of the People’s Republic of China on the
Territorial Sea

Nationality Law of the People’s Republic of China

Regulations of the People’s Republic of China Concerning Diplomatic
Privileges and Immunities

Law of the People’s Republic of China on the National Flag

Regulations of the People’s Republic of China concerning Consular Privileges
and Immunities

Law of the People’s Republic of China on the National Emblem

Law of the People’s Republic of China on the Territorial Sea and the Contiguous
Zone

Law of the People’s Republic of China on the Garrisoning of the Hong Kong
Special Administrative Region

Law of the People’s Republic of China on the Exclusive Economic Zone and the
Continental Shelf

Law of the People’s Republic of China on Judicial Immunity from Compulsory
Measures Concerning the Property of Foreign Central Banks

Law of the People’s Republic of China on the National Anthem

Law of the People’s Republic of China on Safeguarding National Security in the
Hong Kong Special Administrative Region
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Question 2 (25 marks)

You work as Government Counsel in the Department of Justice (the “Department™) of
the Hong Kong Special Administrative Region (“HKSAR”) Government. An overseas
delegation has arrived in Hong Kong to learn about the political and constitutional
structure of Hong Kong. The Department has organised an éfternoon conference event
for the delegation. Despite your colleagues giving clear presentations on Hong Kong’s
political and constitutional structure, several members of the delegation appear to have
enjoyed their lunch rather too much and not to have listened carefully to the
presentations. As the event concluded, some members of the delegation were overhéard
expressing fundamental misunderstandings ébout the role and powers of state

institutions in Hong Kong and the People’s 'Republic of China more brbadly.

Your supervisor is concerned that the delegation will leave Hong Kong With a false
understanding of Hong Kong’s political and constitutional structure and is particularly
concerned that they will claim to have been told this erroneous iﬁformation by the
Department. There were two comments overheard by your supervisor that have caused
specific concern. One member of the delegation, M. Stellios, was overheard saying the

following:

“I don't understand why the Court of Final Appeal carries that name. It is not a
court of final appeal at all, because the National People’s Congress Standing
Committee can overturn any judgment of the Court of Final Appeal. It’s the
National People's Congress Standing Committee that is the real court of final

appeal.”

(See the next page for a continuation of Question 2)
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Another member of the delegation, Mrs. Alexopoulou, was overhead saying the

following:

“There can't be any judicial independence in Hong Kong. The judges are

political appointees, so how can they rule on cases ‘without fear or favour’?

There is no guarantee of judicial independence in that system.”

Your supervisor sends you an email instructing you to urgently email these two

members of the delegation to correct their misunderstandings.

Questions:

)

@)

Draft an email to Mr. Stellios explaining the legal and constitutional
relationship between the Court of Final Appeal and the National People’s
Congress Standing Committee. As part of your answer, address Mr.
Stellios’s claim that the National People’s Congress Standing Committee
can overturn any judgment of the Court of Final Appeal. Incorporate
relevant legal sources into your answer.

(15 marks)

Draft an email to Mrs. Alexopoulou explaining the legal and constitutional
basis of judicial independence in Hong Kong, including an explanation of
how judges are appointed. Incorporate relevant legal sources into your

answer.

(10 marks)
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Question 3 (25 marks)

Chloe Chan (“CC”) is a final year A-Levels pupil at the Mater Suspiriorum Convent
School in Austin, Hong Kong (the “School”), which is a well-known and highly
regarded institution for girls». Pupils at the School regularly obtain some of the highest
public examination marks in Hong Kong. The School is a statutory body established
under the Mater Suspiriorum Convent School Ordinance (the “Ordinance”) and is

funded, in part, by the Government of Hong Kong.
Insofar as is relevant, section 3 of the Ordinance provides as follows:

“The [School] shall be a body corporate and shall have perpetual succession

and may sue or be sued in that name-and shall have a common seal”.
Insofar as is relevant, section 4 of the Ordinance provides as follows:

“The objects of the [School] are to offer without regard to race or religion, a
modern liberal education through the medium of the English language to girls

who are able to benefit from such an education |[...]”

CC is very academically minded. She holds an offer from Casterbridge University in
England (the “University”) to read for a BSc in Quantitative Finance. That is a highly
competitive course. CC has been informed by the University that she must obtain top
grades in all her subjects to meet the requirements of her offer. If she fails to score top
marks in any given final exam, her place will be forfeited and assigned to another

candidate.

(See the next page for a continuation of Question 3)
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At the beginning of each school day, the School requires all students to participate in an
assembly involving a religious ceremony — essentially, Roman Catholic prayers
followed by a sermon (the “Assemblies”). Assemblies usually last between 45 — 60
minutes. CC considers that the Assemblies are distracting and a waste of time. She has
written to the School on multiple occasions to apply to be exempted from the

Assemblies so that she can study for her exams without interruption.

Moreover, CC is a committed atheist and objects in principle to participating in religious

ceremonies.

Between May and September 2025, CC and the School exchanged six rounds of
correspondence regarding the Assemblies. In the last letter in that chain of
correspondence dated 12 September 2025 (the “Letter”), the School wrote to CC as

follows:

“[...] on behalf of the [School] the final decision of the Board of Governors is
that it is contrary to the [School’s] ethos and vocation to exempt students from
attending the [Assemblies]. Religious instruction and acts of devotion are
essential in providing all students with a comprehensive spiritual and moral
education. Failure to participate may result in disciplinary sanctions, including,

but not limited to, suspension and exclusion [i.e., expulsion]”.

CC is due to sit her A-Level exams in May 2026 and has sought urgent advice on how,
if at all, she can challenge the School’s decision to compel her to participate in the
Assemblies (the “Decision”). The Ordinance, however, does not contain any mechanism

for appealing the administrative and/or disciplinary decisions of the School.

(See over the page for a continuation of Question 3)
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Question:

You are a first-year associate at the boutique litigation firm Dobermann &
Rottweiler. Your supervising partner has taken on CC’s case on a pro bono basis.
As he is busy with billable work, he has instructed you to write a succinct
memorandum to enable him to advise CC on whether the Decision to enforce her
attendance at the Assemblies is lawful and, if not, what remedies are available to

her and how such remedies could be obtained.

You should assume that the Ordinance was duly enacted‘and that the only
provisions of the Ordinance that are relevant to your analysis have been
reprodqced above. You should also assume that CC is an adult who is capable of
acting on her own behalf.

(25 marks)
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Question 4 (25 marks)

The Legislative Council recently enacted the Professional Qualification Recognition
Ordinance. This Ordinance establishes a new, highly stringent process for recognising
professional qualifications obtained in Mainland China for practice in Hong Kong (e.g.,
medical, legal, or engineering professions). It introduces additional examinations,
residency requirements, and a mandatory ‘common law competency assessment’. The
Hong Kong Special Administrative Region (“HKSAR”) Government states the
Ordinance is designed to uphold the high standards of Hong Kong’s professional sectors

and protect local employment.

A group representing Mainland professionals residing in Hong Kong, the Cross-
Boundary Professionals Alliance, challenges the Ordinance’s validity in the HKSAR
courts. They argue that the Ordinance, by creating excessive barriets, discriminates
against Mainland professionals and effectively undermines the spirit of integration and
cooperation envisioned by the Basic Law. They contend that the Ordinance infringes
upon matters relating to the ‘relationship between the Central Authorities and the
Region’ by negatively impacting the flow of talent and economic activity from the
Mainland to the HKSAR and thus falls outside the HKSAR’s legislative autonomy in

this specific context.

The HKSAR Department of Justice argue that the Ordinance is a legitimate exercise of
the HKSAR’s high degree of autonomy in managing its own professional standards and
labour market, as guaranteed by the Basic Law. They maintain that the interpretation of
provisions related to professional qualifications and standards is primarily within the
jurisdiction of the HKSAR courts and does not necessitate an interpretation by the

National People’s Congress .Standing Committee (“the NPCSC”).
The case has reached the Court of Final Appeal.

(See over the page for a continuation of Question 4)
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Questions:

Write a research brief addressing the following two issues:

)

@

Judicial Referral Criteria. Given the arguments raised by both the Cross-
Boundary Professionals Alliance and the HKSAR Department of Justice,
under what specific conditions would the Court of Final Appeal
be required to seek an interpretation from the NPCSC regarding the
Professional Qualification Recognition Ordinance? Analyse the relevant
criteria for judicial referral under Article 158 of the Basic Léw and assess

their applicability to this scenario.
(15 marks)

HKSAR Courts’ Interpretive Approach: If the HKSAR courts determine
that no referral to the NPCSC is necessary, what principles should they
apply when interpreting the Basic Law provisions relevant to the HKSAR’s
legislative autonomy concerning professional qualifications, the rights of
Mainland professionals at issue, and the ‘relationship between -the Central
Authorities and the Region’? Discuss how these principles might guide their
decision on the Ordinance’s validity.
(10 marks)

10
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Question 5 (25 marks)

You are a newly admitted solicitor in an international firm which acts for the Blue
Danube group of companies (“the group”). You have been asked to help your managing

partner advise on a possible application for judicial review.

The group is based in Europe but has had a presence in Hong Kong for more than a
century, operating a range of businesses from wines and spirits to private jet services.
One of the businesses is a travel agency, Blue Danube Travel Agency (HK) Limited

(“BD Travel”).

BD Travel has a well-established clientele and for decades was quite profitable. Before
the Covid-19 pandemic, it employed more than 100 people under direction of an
experienced manager, Mr. P.W. Law. Unfortunately, BD Travel’s business was
decimated by the pandemic. Business volume dropped by more than 90%. Facing huge
losses, the group decided to reduce BD Travel’s overheads drastically. Commercial
leases were not renewed, 80% of the staff were let go, and BD Travel’s management
was merged with that of the aviation division. This meant that Mr. P.W. Law was
effectively made redundant. He was offered a generous severance package and asked to
resign so there would be no blemish on his career. Mr. P.W. Law was very unhappy, but

did as asked. He refused the group general manager’s offer of a farewell banquet.

Once pandemic travel restrictions had been lifted, BD Travel’s business revived and it

returned to profitability.

In September 2025, BD Travel applied to the Travel Industry Authority (“the Authority™)
to renew its 12-month Travel Agerit licence. The application, and a reconsideration,

were refused. The reason given in a curt letter was that there had been complaints about

BD Travel’s treatment of its staff. The letter was signed by Mr. P.W. Law on behalf of
the Authority. This was the first that BD Travel had heard of any such complaints.

(See over the page for a continuation of Question 5)
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Youf managing partner co-ordinates all of the firm’s work for the group. She has asked
you to advise what, if anything, can be done to help BD Travel renew its licence, saying
she is a corporate and commercial solicitor and not familiar with matters such as judicial
review. She asks only for a general indication Whether there could be any grounds to
pursue, so she can advise the client whether it would be worthwhile to instruct counsel

for advice.
Question:

Prepare a note to your managing partner advising what possible grounds for

judicial review there might be, and what remedies might be available.

In your answer you are not expected to know anything about the Travel Industry

Ordinance, Cap. 634, save that:

o a travel agent’s licence is required, and may be granted or renewed by the
Authority,
. in order for a licence or renewal to be granted, the Authority must be satisfied

- that the applicant is ‘suitable’, which is defined to include factors such as

insolvency, criminality and record in relation to previous applications,

° in the event of complaint that a licensed agency is not suitable to hold a licence
the Authority may conduct a statutory investigation, with a right to be heard (no

such investigation has been held in this case),

. reasons must be given in the event it is decided to refuse a renewal application.

(25 marks)

END OF TEST PAPER
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