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Examiners’ Comments on the 2023 Examination 

Head I: Conveyancing 
 

 
 
Examiners advise candidates to note the following:   

 

• No credit is given for copying out a question without any attempt at answering, 

• Candidates are given credit for relevant and correct points made in an attempt at answering 

a question, even if the answer is short or incomplete, 

• Candidates should identify all issues raised by the facts of a question and attempt to deal 

with all issues – for example, candidates have a tendency not to deal fully with priority 

issues embedded in questions, 

• Candidates should apply the law to the facts of each question – see below for examples, 

and  

• Candidates should avoid contradicting their conclusions.  

 

Candidates must answer 4 out of 5 questions.  The following is a guide to the issues raised by the 

2023 questions. It does not include complete model answers. Candidates should, where necessary, 

cite legislation and cases.  

 

 

Question 1.1  

 

Section 51(1) of the Conveyancing and Property Ordinance, Cap. 219 (“CPO”) implies the powers 

contained in the 4th Schedule to the CPO into a legal mortgage. Paragraph 2 of the 4th Schedule to 

the CPO gives M Bank Ltd as mortgagee the power to take possession on the occurrence of an 

event of default. Mary, the mortgagor, has failed to pay interest within one month of becoming 

due. This is an event of default. The facts also state that Mary has failed to pay management 

charges. This is a breach of a covenant in the mortgage which is also an event of default. The loan 

is repayable on demand. If M Bank Ltd makes a demand and Mary fails to repay the loan in 

accordance with the demand, this would also be a breach of covenant which is an event of default. 

Candidates should apply the CPO events of default to the facts rather than stating all events of 

default contained in the 4th Schedule to the CPO.  

 

M Bank Ltd takes possession either by obtaining a court order for physical possession or by giving 

notice to the tenant to pay rent to it.  In this case M Bank Ltd has consented to the tenancy 

agreement which was entered into by Mary after the mortgage. The mortgage was registered within 

one month after its date and takes priority from the date of creation which is before the date on 

which the tenancy was created. M Bank Ltd cannot therefore evict the tenant.  M Bank Ltd must 

therefore take possession by collecting rent from the tenant. M Bank Ltd must give notice to the 

tenant to pay rent to it. A number of candidates did not fully explain these points.  
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Question 1.2  

 

The tenancy agreement contains a covenant by Mary as landlord to repay the deposit at the end of 

the term. The issue is whether the burden of this covenant has passed to M Bank Ltd as mortgagee. 

This covenant to repay has been found to be a personal covenant the burden of which does not 

pass. Candidates should explain why the covenant is personal.  

 

Candidates might have considered whether, as a condition of consenting to the letting, M Bank Ltd 

took an assignment of the rent and tenancy deposit in which case M Bank Ltd would be liable to 

repay the tenancy deposit.  

 

Question 1.3  

 

The issue is whether the burden of the covenants has passed to M Bank Ltd as mortgagee. Mary, 

the mortgagor, is a successor in title to one of the parties to the Deed of Mutual Covenant (“DMC”). 

M Bank Ltd as mortgagee derives its title from Mary. Candidates should apply sections 41(3), 

41(2) and 40 of the CPO to the three covenants. Covenant 1 has been found to relate to land of the 

covenantor. Covenant 2 also relates to land. But covenant 3 (to employ Richly Ltd to carry out 

repairs or renovations) is likely to be a personal covenant. Candidates should explain the difference 

between covenants relating to land and those that are purely personal.  

 

Richly Ltd is in any event unlikely to be able to enforce covenant 3 because it has not retained any 

undivided shares in the land.  

 

The burden of the covenant to pay management charges potentially passes to M Bank Ltd whether 

or not it is in possession. Therefore M Bank Ltd might be liable for the arrears. However, the DMC 

might show an intention that the burden does not pass by stating that only mortgagees in possession 

are liable for management charges. Candidates might also refer to case law to answer this question. 

See Discovery Bay Services Management Ltd v Buxhaum [1995] HKDCLR 7 and Wise Wave 

Investments Ltd v TKF Services Ltd [2007] 4 HKLRD 762.  

 

Question 1 was the least popular question.  

 

Question 2.1  

 

Candidates should consider Ad Valorem Duty (“AVD”), Special Stamp Duty (“SSD”) and Buyers 

Stamp Duty (“BSD”).  

 

AVD – the permitted user of the property is residential. Under Part 1 of Scale 1 of Head 1(1A) of 

the First Schedule to the Stamp Duty Ordinance, Cap. 117 (“SDO”) AVD at the rate of 15% of the 

consideration or value of the property is payable unless exemptions apply. However, Scale 2 would 

apply here provided this is a single residential property and Sunny and Moon are acting on their 

own behalf because the facts state that they do not own any other residential property, that Sunny 

is a Hong Kong permanent resident and that he and Moon are a married couple. This makes them 

closely related within the meaning of the SDO. Under Scale 2 the rate of duty is 3.75%. The 

agreement must contain a certificate of value.  
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SSD – candidates should state the relevant dates of acquisition and disposal. The rate of duty is 

10% of the consideration or value whichever is higher. There are no exemptions.  

 

BSD -   this is payable at the rate of 15% of the consideration or value whichever is higher unless 

exemptions apply. However, in this case Sunny is a Hong Kong permanent resident and Moon is 

closely related within the meaning of the SDO and no BSD is payable provided that each is acting 

on his or her own behalf.  

 

Under the SDO both parties are liable for AVD and SSD and the purchaser is liable for BSD. The 

agreement, however, makes the purchaser alone liable for AVD and BSD and the vendor liable for 

SSD.  

 

Provided the formal agreement is signed within 14 days after the provisional agreement, AVD, 

SSD and BSD are payable on the formal agreement within 30 days after its date and there is no 

obligation to stamp the provisional agreement.  

 

Candidates performed well on this question. SSD and BSD are no longer in the syllabus, but AVD 

remains in the syllabus. A number of candidates omitted some information regarding AVD - for 

example,  

 

• Duty is payable on the consideration or value whichever is higher, 

• A certificate of value must be included in the document if the rate of AVD is lower than the 

maximum rate,  

• All parties to the document are liable under the SDO, but the agreement often states that 

the purchaser alone will pay AVD and  

• The time for stamping is within 30 days after the date of the document.  

 

Question 2.2  

 

A number of candidates did not answer this part of question 2 or gave very brief answers. 

Candidates should be able to recognise that ongoing litigation against the owners’ corporation 

(“IO”) is a title problem and that the vendor has an obligation to give good title. Candidates might 

then state what amounts to a good title and realise that the litigation against the IO might result in 

the purchaser being required to contribute to the cost after completion. Thus the vendor is unable 

to given an unencumbered title. 

 

A fuller answer to this question would explain that under the Building Management Ordinance, 

Cap. 344 the IO has power to establish a contingency fund to cover expenditure of an urgent or 

unexpected nature. The IO also has power to determine the contributions to the fund to be made 

by each owner. The Deed of Mutual Covenant (“DMC”) might provide that the expression “owner” 

means any owner for the time being which would mean that the purchaser would be liable to 

contribute to the fund to cover the cost of litigation. The DMC might also provide that a charge 

may be registered against the undivided shares of any owner who fails to contribute. 
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The liability to contribute to the fund might be of such magnitude that it exceeds the contemplation 

of the purchaser in which case the vendor would be unable to give good title. This principle has 

been extended to cover a situation where there is ongoing litigation against the IO involving much 

smaller sums when the amount of the liability is unknown.  

 

If the amount of the liability and the contribution due from the owners is known, the purchaser 

might be obliged to accept the vendor’s title if the vendor agrees to give a fortified undertaking to 

pay the contribution due.  

 

Question 3.1  

 

The Assignment dated 14 January 2010 is within the chain of title period. The vendor can show 

or prove title with a certified true copy, but since it relates exclusively to the property sold, the 

vendor must be able to give the purchaser the original on completion.  

 

If the vendor is not in possession of the original, he must give a satisfactory explanation as to the 

reason – for example, a statutory declaration of loss of title deeds - so that the purchaser is not 

fixed with constructive notice of a prior interest.  The explanation is necessary only if there is a 

realistic possibility of the successful assertion of a prior interest. The question in every case is 

whether there is a real risk of an encumbrance affecting the property.  

 

The Release dated 23 May 2005 is more than 15 years old at the date of the agreement. The 

presumptions in section 13(4A) of the CPO apply. The vendor does not need to produce the Power 

of Attorney.  

 

The vendor must show that the Assignment dated 29 June 2020 has been properly executed by Big 

Apple Ltd. A deed is required to pass the legal estate. The seal of Big Apple Ltd has been affixed. 

The vendor must be able to show that it has been affixed in accordance with the company’s sealing 

requirements. The presumptions in sections 20(1), s 23(1) and (2) of the CPO do not apply. 

Candidates should state the reasons why. The vendor must therefore produce the sealing 

provisions of Big Apple Ltd so that the purchaser can check that the sealing provisions have been 

complied with and in particular whether the presumption in s 23 of the CPO applies.  

 

Question 3.2  

 

If the rent payable under the tenancy agreement is a market rent, the tenancy agreement, does not 

need to be registered in order to bind the purchaser. The option to renew, however, is an interest 

which is separate from the tenancy and which must be registered, failing which it will be void 

against a subsequent purchaser for value even if the purchaser has notice.  

 

Candidates might mention that under the agreement for sale and purchase, the vendor must give 

vacant possession on completion and that the vendor cannot do so unless he agrees a surrender 

with the tenant. The tenant is not obliged to agree and surrender.  
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Question 4 

 

The provisional agreement (“PA”) is binding because it shows an intention to be bound. It does 

not matter that it has not been registered because registration affects priority and not validity. 

 

The purchaser will not be able to obtain specific performance of the PA if it has been validly 

terminated or if the purchaser is in breach.  

 

The PA requires the purchaser to sign a formal agreement (“FA”). However, the purchaser has no 

obligation to sign if the FA contains a new term which is not contained or implied into the PA. In 

this case the vendor tries to insert into the FA a term requiring the purchaser to complete by way 

of undertaking. The purchaser is not obliged to accept this term because the PA does not provide 

for completion by undertaking and the purchaser is entitled to require formal completion which 

means the simultaneous exchange of the price for the assignment.  The purchaser’s failure to sign 

the FA is not therefore a breach by the purchaser.  

 

The vendor’s insistence on a new term might amount to repudiation. If the purchaser has accepted 

the vendor’s repudiation, the PA would be terminated. Acceptance must show unequivocally that 

the purchaser regards the PA as being terminated. The facts in this case do not show this.  

 

The purchaser has failed to pay the further deposit. The question is whether the obligation to pay 

is linked to signing the FA or whether it is independent. The wording in the PA could indicate that 

the obligation to pay is independent. Thus the purchaser might be in breach of the PA.  

 

Time is of the essence under the PA. 

 

The vendor alleges that the purchaser was late completing because the balance of purchase price 

was received after 5pm on the day of completion, but under the PA the purchaser has until midnight 

to complete. There is no breach on this ground.   

 

Assuming that the purchaser has not breached the PA, he must show that he is ready, willing and 

able to complete at the time of completion and the date of the hearing for specific performance. 

Candidates should apply this to the facts which indicate that the purchaser has the purchase price 

ready. Many candidates mentioned that there are bars to the award of specific performance. A good 

answer would also state that the facts do not suggest that any bars apply here.  

 

A number of candidates did not refer to the priority issue between the charging order and the PA. 

Candidates should be able to state the dates of registration. Case law shows that the vendor signed 

the PA before the charging order was obtained and that when the charging order was obtained, 

there was nothing to which the charging order could attach. If the purchaser has notice of the 

charging order, it must pay the balance of purchase price to the chargee.  
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Question 5  

 

The purchaser can recover the deposit if the vendor has breached the agreement by failing to give 

or show good title. However, if the purchaser has breached the agreement (and the vendor is not 

in breach) by failing to complete on time, the vendor can keep the deposit without proving loss 

provided the deposit is reasonable as earnest money.  A deposit equal to 10% of the price has been 

held to be reasonable. Time is of the essence.  

 

The vendor has a duty to give and show good title. The latter includes an obligation to answer 

requisitions reasonably raised. Under Condition 7(1) of Part A of the 2nd Schedule to the CPO, the 

purchaser must raise requisitions no later than 14 days before completion.  

 

Candidates might consider whether the purchaser waived its right to good title after viewing the 

flat and signing an agreement to buy. However, the agreement provides expressly that the vendor 

will give good title.  

 

The purchaser’s requisitions dated 7 September 2023 are reasonably raised. The alterations made 

to the entrance to the flat potentially breach the Buildings Ordinance, Cap.123 (“BO”), the BMO 

and the Deed of Mutual Covenant. (“DMC”) However, they are raised out of time. The vendor 

need not answer them unless they go to the root of the title and even then not, if with due diligence, 

the purchaser could have discovered them earlier. Candidates should apply these principles and 

consider whether the requisitions go to the root of the title and whether the purchaser could have 

raised them earlier.  In this connection, candidates might consider that the entrance can easily be 

restored to its original condition (no walls have been demolished) which would suggest that the 

requisitions do not go to the root of the title. However, it appears that the vendor has agreed to sell 

a portion of the common parts which would suggest that the requisitions do go to the root of the 

title because the vendor cannot give title to the common parts. However, the facts indicate that the 

problem might have been identified from the plans with the title deeds which the vendor sent to 

the purchaser within the time limit for raising requisitions. For this reason the vendor might not be 

obliged to reply to the requisitions. 

 

Even if the vendor is not obliged to reply to the requisitions, the vendor must give good title on 

completion. The issues are then whether there is a real risk of enforcement action for breach of the 

BO, the BMO or the DMC or whether there are facts and circumstances to show beyond reasonable 

doubt that there is no real risk of enforcement action.  

 

Regarding the BO, candidates should refer to the exemption for the need for Building Authority 

consent to alterations in section 41(3) of the BO. Several candidates suggested that the alterations 

were not inside the building. The alterations described in the facts are not inside the flat but they 

are inside the building and the facts suggest that they do not affect the structure because no walls 

have been demolished.  

 

Regarding the DMC and BMO, the covenant referred to in requisition 1 and section 18 (1)(a) of 

the BMO both permit consent to be given and consent might have been given. Even if no consent 

were given, since no enforcement action has been taken for a long period of time, the IO might 

have waived the right to take enforcement action. Waiver is a possible defence because the 
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covenant and section 18(1)(a) of the BMO both permit consent to be given. By contrast, if there is 

a breach of section 18(1)(b) of the BMO, waiver is not possible. If there is waiver, there is no real 

risk of enforcement action.  

 

When discussing unauthorised building works, some candidates refer to breaches of the 

Government Lease, the BO, the DMC and the BMO without identifying the specific problem. A 

good answer would analyse the issue and decide who might take enforcement action.  

 

Although it is possible in this case that no enforcement action will be taken, the vendor cannot sell 

common parts. However, candidates might mention that the area of the common parts which the 

vendor has agreed to sell is small in relation to the area of the flat and the vendor might be able to 

claim that he can give substantial performance and force the purchaser to complete.  

 

 

 

 

 

 

 

 

 

 

 





Examiners’ Comments on the 2024 Examination 
Head I: Conveyancing 

 
Examiners advise Candidates to note the following:   
 

• identify all issues raised by the facts of a question and deal with all issues; 
• read the facts carefully; 
• apply the law to the facts of each question – see below for examples and 
• avoid contradicting conclusions.  
 

Candidates must answer 4 out of 5 questions. The following is a guide to the issues raised by the 
2024 questions. It does not include complete model answers. Candidates should, where necessary, 
cite legislation and cases.  
 
Question 1  
 
The person who owns (or has the right to the exclusive use) of the roof and external walls is 
responsible for their maintenance under the terms of the Deed of Mutual Covenant (DMC). If they 
are common parts, the owners’ corporation is responsible for maintaining them under section 
18(1)(a) of the Building Management Ordinance, Cap. 344 (BMO).  
 
The First Assignment reserves exclusive use of the roof and external walls to the developer, but 
the DMC states that externals walls are common parts. The DMC is silent on the question of 
exclusive use or ownership of the roof.  
 
In Donora Company Limited v Tsuen Kam Centre (IO) [2024] HKCFA 3 the CFA explained that 
the common intention (as to ownership) of the developer and the first purchaser is to be determined 
by looking at the first assignment and the DMC together. However. the recitals to the DMC (set 
out in the question) indicate that the DMC is the primary document to be considered when 
determining which parts of a building are common parts. In addition the CFA stated that the 
purpose of the assignment is to assign undivided shares and that the exclusive use covenants are 
in the DMC. To determine who owns the roof and external walls therefore, the DMC must be 
interpreted using the usual principles of contractual interpretation.  
 
The DMC states expressly that the external walls are common parts. It is well established that the 
roof membrane is a common part.  
 
With regard to the roof, In Donora Company Limited v Tsuen Kam Centre (IO) the Court of Final 
Appeal considered the following points in relation to the DMC to determine whether parts of a 
building are exclusive use areas or common parts:  
 

• Does the developer have exclusive use of the roof or a limited right? Do flat owners have 
rights over the roof? 

• Does the roof benefit all owners? 
• Does the developer own undivided shares: Section 2 of the BMC defines owner as a person 

who owns undivided shares and the DMC contains a similar definition.  
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Candidates will probably conclude that the roof is a common part.  
 
The question asks how Mary can force the person responsible to maintain the roof and external 
walls. Section 16 of the BMO provides that only the owners’ corporation can take action in relation 
to the common parts. However, in this case Mary can take action in relation to the common parts 
because the harm caused by leakage from the roof is specific to Mary.  
 
Mary requires a mandatory injunction against the owners’ corporation. The principles set out in 
Redland Bricks Limited v Morris and Anor [1970] AC 652 should be applied. In this connection it 
should be noted that the failure to repair is a continuing breach and that Mary’s flat has been 
seriously damaged.  
 
Question 2  
 
Has Peter breached the Agreement by failing to complete on time. Time is of the essence. 
Alternatively, has Vera breached the Agreement by failing to give or show good title? 
 
Subject to Clause 12 of the Agreement, Vera has a duty to give and show good title. Breach of the 
DMC or the Buildings Ordinance, Cap.123 (BO) leading to a real risk of enforcement action would 
make title defective or defeasible. The demolition of an external wall would be a structural 
alteration which breaches the restriction in the DMC. If the consent of the Building Authority has 
not been obtained, there would also be a breach of the BO. There might also be a breach of any 
plot ratio restrictions in the Conditions of Sale and a breach of section 34I of the BMO if the 
consent of the management committee has not been obtained. Therefore the requisition raised on 
2 September 2024 is reasonably raised.  
 
However, Vera’s obligations might be limited by Clause 12 of the Agreement. The principles set 
out in Jumbo King Limited v Faithful Properties Limited [1999] 4 HKC 707, CFA must be applied 
to determine whether Clause 12 is effective. Therefore candidates should have considered the 
wording of Clause 12 and the factual matrix (title deeds including a plan were shown to the 
purchaser before he signed the Agreement, Peter had inspected the house and Vera had also 
mentioned that alterations had been made by the previous owner).  
 
An additional problem is that Vera seems to be selling part of a common garden to which she has 
no title. Does Clause 12 cover this title defect?  
 
Candidates should reach a conclusion based on their application of the principles to the facts.  
 
If the conclusion is that Vera cannot rely on Clause 12, Vera might nevertheless rely on substantial 
performance.  
 
If Vera is able to rely on Clause 12, she will be able to keep Peter’s deposit provided that it is 
reasonable as earnest money. The deposit exceeds 10% of the price and Vera will be able to keep 
it only if the circumstances justify a larger deposit. Candidates should refer to the facts of the case. 
One relevant fact that might justify a larger deposit is the five month elapse of time between the 
Agreement and completion.  
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If Vera cannot rely on Clause 12, she must return the deposit to Peter.  
 
The conclusion regarding the deposit should be consistent with findings as to whether Vera or Peter 
is in breach.  
 
Question 3.1  
 
For stamp duty purposes the user of the property is non-residential: section 29A(1) of the Stamp 
Duty Ordinance, Cap. 117 (SDO). The Provisional Agreement (PA) is an “agreement for sale”: 
sections 2(1) and 29A (1) and (2) of the SDO.  
 
The rates of ad valorem stamp duty that apply after 26 November 2020 are in Scale 2 of Head 
1(1A) of the First Schedule to the SDO. The applicable rate is 3% of the consideration or value, 
whichever is higher. The document must include a certificate of value because the PA does not 
attract the highest rate of ad valorem stamp duty.  
 
Provided that the Formal Agreement (FA) is signed within 14 days after the date of the PA, and 
stamped within 14 days of the date of the FA. the obligation to stamp the PA is discharged.  
 
Under section 4(3) and Head 1(1A) of the First Schedule to the SDO the vendor and purchaser are 
jointly and severally liable to pay ad valorem stamp duty, but Clause 6 of the PA provides for the 
purchaser to pay.  
 
Question 3.2  
 
Section 21 of the BO Provides that a new building may not be occupied unless an occupation 
permit (OP) has been issued. The OP is evidence that the terms of the BO have been complied 
with. If no OP has been issued and the building was erected before 1 June 1956 (the date on which 
the current version of the BO came into force) the test to be applied is whether there is a real risk 
of enforcement action by the Building Authority.  
 
When investigating title in this case, the purchaser needs to know the date on which the building 
was built.  
 
Question 3.3 
 
When selling a unit in a multistorey building, the vendor is usually bound to give and show good 
title and must be able to show how undivided shares have been allocated. Evidence of the 
reallocation of shares might be in a sub-DMC. A sub-DMC would also contain exclusive use 
covenants and provide for the rights and obligations of the owners of reallocated shares as to use 
management and maintenance of common areas and liability for management charges payable 
under the DMC.  
 
Reallocation of undivided shares is permitted unless expressly restricted under the DMC.  
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Question 4.1  
 
Initially the interest under the Agreement and Conditions of Sale (Conditions) was equitable. The 
Conditions are an agreement for lease. Under s 14(1) of the CPO there is deemed grant of a legal 
interest on compliance with the Conditions. In this case a legal estate is deemed granted because 
the Conditions are dated after 1 January 1970 and a certificate of compliance has been issued and 
registered in the Land Registry.  
 
Question 4.2 
 
The Assignment dated 13 July 2013 is within the chain of title period of 15 years s 13(1)(a)(i) of 
the CPO. This Assignment does not relate exclusively to the Flat and Rose as vendor may both 
prove and give title with a certified true copy: sections 13(2) and 13A(1)(b) of the CPO.  
 
Rose may prove title using certified true copies of the Mortgage dated 8 October 2015 and the 
Release dated 14 September 2023, but when giving title on completion she must produce the 
originals: section 13A(1)(b) of the CPO. If the originals have been lost or Rose is not otherwise in 
possession of them, she must provide a satisfactory explanation of the reasons so that Jack as 
purchaser is not fixed with constructive notice of any prior unwritten equitable charge. In the 
absence of a satisfactory explanation, Jack can refuse to complete only if the absence of the 
originals indicates a realistic possibility of an interest affecting the land which would affect him. 
Candidates should apply this test to the Mortgage (which has been discharged) and the Release.  
 
Question 4.3  
 
Rose, the vendor, holds a legal estate in the Flat provided she acquired her interest by deed: s 4(1) 
of the CPO. Maria might have acquired an unwritten equitable interest in the Flat (for example, by 
providing part of the purchase price). Candidates should consider the presumption of advancement 
in general and specifically with regard to a mother and her children.  
 
The common law doctrine of notice should be applied to determine priority between Maria and 
Jack and candidates should discuss whether the purchaser has actual or constructive notice of any 
interest that Maria might have and the importance of obtaining Maria’s written consent to the sale.  
 
Question 5  
 
Under section 13 (1)(c) of the CPO Victor must produce the Power of Attorney dated 3 September 
2012 (POA) to prove title because the vendor in the Assignment dated 5 September executed under 
the POA and the Assignment was executed less than 15 years before the date of the Agreement for 
Sale and Purchase (Agreement) (note it is the date of the Assignment which is relevant). Victor 
may prove title using a certified true copy: section 13(2) of the CPO.  
Victor must prove title before completion and give title on completion. Time is of the essence and 
the de minimis rule does not apply. The parties have agreed that Victor need not produce the 
original POA. Pansy is not obliged to accept an undertaking from Victor’s solicitor to produce a 
certified true copy of the POA after completion. Therefore, Victor has repudiated the Agreement. 
In these circumstances Victor may not terminate the Agreement or keep the deposit.  
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In order to obtain specific performance, Pansy must not terminate the Agreement by accepting 
Victor’s breach or starting proceedings for recovery of her deposit or damages. Candidates should 
discuss what would amount to acceptance of Victor’s breach.  
 
Pansy must show that she is ready willing and able to complete. Candidates should discuss what 
this means.  
 
The award of specific performance is discretionary. Candidates should apply the discretionary 
bars. For example, the facts do not show any hardship on Victor’s part. However, the facts do show 
a competing interest that might have priority over Victor’s interest which would make specific 
performance impossible.  
 
In relation to priority, many candidates applied the terms of the Land Registration Ordinance, Cap. 
128 and concluded that Felix had priority. In Chu Ki Yuk v Country Wide Industrial Limited [1995] 
2 HKLR 162 the common law rule of priority (where the equities are equal the first in time 
prevails) was applied to determine priority between two valid agreements for sale and purchase. 
Candidates might consider whether the equities are equal in this case.  
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Examiners’ Comments on the 2025 Examination 

Head I: Conveyancing 
 

The following is a guide to the issues raised by the 2025 questions. It does not include complete 

model answers. Candidates should, where necessary, cite legislation and cases. Candidates must 

answer four out of five questions.  

 

Question 1  

 

1.1 Candidates should explain the permitted use of the Property according to s29A(1) of the 

Stamp Duty Ordinance, Cap.117 (SDO) and that the Provisional Agreement (PA) is an 

agreement for sale according to ss 2(1) and 29A (1) and (2) of the SDO. The rates of Ad 

Valorem Stamp Duty (AVD) are set out in Part1, Scale 1 of Head 1(1A) of the First 

Schedule to the SDO. Candidates should explain the need for a certificate of value in this 

case and the time within which payment must be made. Under the SDO both the vendor 

and purchaser are liable for the duty but the PA makes the purchaser solely liable. 

Candidates should also explain that the PA attracts Special Stamp Duty and Buyer’s Stamp 

Duty but that the rates are 0%. Note that strictly speaking Special Stamp Duty and Buyer’s 

Stamp Duty have not been abolished.  

 

1.2 Sonny prima facie holds the Property on resulting trust for Pinky because Pinky has paid 

the deposit. Candidates should explain that the resulting trust is unwritten and explain how 

priority is determined between the resulting trust and a subsequent purchaser. Candidates 

might consider how the presumption of resulting trust could be rebutted and whether there 

is a presumption of advancement between Pinky and Sonny. However, best practice would 

be for Pinky to renounce in the nomination any interest she may have in the Property and 

to state that the deposit has been paid by Sonny.  

 

1.3 The nomination is an agreement for sale under the SDO but the exemption from AVD 

applies because Sonny is Pinky’s son. The nomination must be submitted for adjudication.  

 

1.4 On Jill’s death the Property passes by survivorship. To prove that he is the sole owner of 

the Property, Jack must produce a certified true copy of Jill’s death certificate. A Land 

Registry search will reveal whether any notice of severance or deed of severance has been 

registered. See s 8(1) of the CPO and note s 3(2) of the Land Registration Ordinance, Cap. 

128.  

 

Question 2 

 

Candidates should explain the mortgagee’s powers to take possession and sell in the Fourth 

Schedule to the CPO which are exercisable on the occurrence of an event of default. Candidates 

should state the precise events of default in this case (note that interest has been paid up to date, 

principal is in arrears and that management fees have not been paid. Also note that the loan is 

repayable on demand).  
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Candidates should discuss priority between the tenant. Tim, and ABC as mortgagee. In this case 

Tim has priority. ABC cannot take physical possession but should give notice to Tim to pay rent 

to ABC.  ABC can take physical possession against Tim at the end of the term or could sell subject 

to Tim’s tenancy or could accept a surrender of Tim’s tenancy if Tim agrees. See the mortgagee’s 

powers in the Fourth schedule to the CPO. Many candidates did not consider that ABC could sell 

subject to Tim’s tenancy.  

 

Candidates should consider ABC’s duties when selling as mortgagee and how they can discharge 

those duties. Many candidates dealt well with these issues.  

 

The mortgagor can obtain an injunction if there is some irregularity in the sale but otherwise is 

limited to damages. See also s52 CPO. 

 

Most candidates explained that s54 CPO governs the application of the proceeds of sale. As s54 

CPO deals with outgoings, it is likely that this covers arrears. As a practical matter, any purchaser 

would want a charge in respect of unpaid management charges to be released on completion of a 

sale and purchase.  

 

The notice of severance effectively severs the joint tenancy at law under s 8 CPO.  

 

Question 3  

 

The Deed of Mutual Covenant (DMC) does not define the common parts. The lightwell including 

the Lightwell area and the external walls are likely to be common parts. See s2 Building 

Management Ordinance, Cap. 344 (BMO) and paragraphs 1 and 8 of the First Schedule to the 

BMO.  

 

Candidates should explain Donald’s probable breaches of s 34I (1)(a) and (b) BMO by his use of 

the Lightwell Area and fastening the Canopy to an external wall of the Building.  

 

Candidates should also explain Donald’s probable breaches of the DMC covenants (the covenant 

not to make structural alterations to any part of the Building and not to make any alterations which 

breach the Buildings Ordinance, Cap 123 (BO) by him laying floor tiles in the Lightwell Area and 

fastening the Canopy to an external wall of the Building. This also requires an explanation of 

breaches of the BO. Note that the Lightwell Area is open to the elements.  

 

Candidates should consider Donald’s possible defence of acquiescence. Generally, the 

Incorporated Owners (IO) cannot acquiesce in a breach of the DMC unless the covenant gives the 

IO discretion.  

 

Candidates should consider s16 BMO which gives the IO exclusive jurisdiction to enforce the 

DMC in relation to common parts and the action that Barney should take if the IO fails to enforce 

the DMC.  

 

Finally, candidates should consider the remedies of prohibitory and mandatory injunction and 

mesne profits for use of the Lightwell Area. Damages must not be speculative.  
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Question 4  

 

4.1  Under s 13(1)(a)(ii) of the CPO, the Mortgages dated 2 May 1983 provided it is a mortgage 

by assignment and that it deals with the whole interest. Note that the intermediate root is a 

single document.  

 

4.2  Candidates should explain the operation of the New Territories (Renewable Government 

Leases) Ordinance Cap, 152, the New Territories Leases (Extension) Ordinance Cap, 150 

and the Extension of Government Leases Ordinance Cap, 648 (EGLO) and the conditions 

stated in the EGLO. The further information needed is in the EGLO.  

 

4.3  A vendor is obliged to show how undivided shares have been allocated to the property he 

is selling. The given facts state that a DMC recital sets out the allocation of undivided 

shares. Candidates should explain the operation of s13(4) of the CPO in relation to this 

recital. A number of candidates mentioned that the control card in the Land Registry might 

also provide evidence of the undivided share allocation.  

 

4.4  Section 23A(1) and (2) CPO do not apply. Section 20(1) CPO does not apply. Candidates 

should explain the reasons why. The purchaser should ask the vendor to provide the sealing 

provisions of Money Bank Limited and consider whether 23 CPO applies. In this 

connection the office held by the signatory and the number of signatories should be 

discussed.  

 

If the Release does not appear on its face to have been executed in accordance with the sealing 

provisions, candidates should consider further whether defective sealing could be cured by a board 

resolution passed by the directors of Money Bank Limited or whether title is defective.  

 

Question 5  

 

1 The Provisional Agreement (PA) is binding. Candidates should consider the vendor’s 

implied duties to give and show good title and discuss whether the vendor or the purchaser 

has breached the PA.  

 

2 Candidates should explain whether the two requisitions are properly raised. Regarding 

requisition (a), if an internal partition wall has been demolished without the consent of the 

Building Authority (BA), there is a potential breach of s14 BO which would entitle the BA 

to take enforcement action under s 24 BO.  If the wall does not affect the structure of the 

building, s41(3) BO applies and no consent is necessary.  The issue therefore is whether 

the wall affects the structure of the building. Candidates should avoid making assumptions 

as to whether the wall affects the structure or not. Candidates might also consider whether 

the wall is a common part and whether the demolition breaches the DMC and s34I BMO. 

The threat of enforcement action under the BO or DMC makes title defective only if there 

is a real risk of enforcement action. Candidates should apply the test. For example, if the 

wall affects the structure of the building, its demolition would affect the structural integrity 

of the building and there would be a real risk of enforcement action.  
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3 However, requisition (a) does not point to a specific defect and is not formulated with 

precision. After he obtains the 1999 Assignment, Paul is likely to be able to formulate a 

proper requisition because he can compare the plan on that Assignment with the existing 

layout of the Property which he has seen.  

 

4 Regarding requisition (b), although the Assignment dated 1999 is dated before the 

intermediate root of title, arguably the vendor must show it because the property description 

in post intermediate root documents refers to it. See s13(1)(b) CPO. If the vendor is obliged 

to show the 1999 Assignment, it is not enough for the purchaser to buy it from the Land 

Registry.  

 

5 The PA does not state any time limits for giving and showing title and the vendor must 

therefore show title before completion and give title on completion. At this stage the vendor 

has not breached the PA and might be able to give and show good title by completion. 

  

6 The purchaser’s insistence on the vendor replying to requisitions at this stage, might 

amount to inserting a new term in the PA. Insistence on a new term might amount to 

repudiation by the purchaser.  

 

7 The PA does not appear to require the parties to sign a Formal Agreement but the wording 

does oblige the purchaser to pay a further deposit on 16 October 2025. Time is of the 

essence. Paul has not done this and has breached the PA. Under clause 4 of the PA, the 

vendor can forfeit the purchaser’s deposit but may not recover damages.  
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